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Court of Appeals of the District of Columbia 

- i 

No. 5585 ! 


John Loughran et al., appellants, 

vs. 

United States of America. 


a Supreme Court of the District of Columbia. 

District Court Docket No. 2044. 

t 

i 

In re Acquisition of Square 349, in the City of Washington, 

District of Columbia. 

j 

United States of America, | 

District of Columbia, ss: j 

Be it remembered, That in the Supreme Court pf the Dis¬ 
trict of Columbia, at the City of Washington, in said Dis¬ 
trict, at the times hereinafter mentioned, the following 
papers were filed and proceedings had in the aboye-entitled 
cause, to wit: j 

I 

1 Petition . j 

Filed July 23, 1930. | 

i 

In the Supreme Court of the District of Columbia, Holding 
a Special Term as a District Court of the United States. 

District Court 2044. i 

i 

In re Acquisition of Square 349, in the City of Washington, 

District of Columbia. | 

The petition of the United States of America^ brought 
by Leo A. Rover, United States Attorney for the District 

1—5585 a \ 
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of Columbia, acting under the instructions of the Attorney 
General of the United States and at the request of the Sec¬ 
retary of the Treasury, respectfully shows as follows: 

T. That the Act of Congress approved May 2f), 1926, c. 
380 (44 Stat. L. 630) provides as follows: 

That to enable the Secretary of the Treasury to provide 
suitable accommodations in the District of Columbia for the 
executive departments, and independent establishments of 
the Government not under any executive department, and 
for courthouses, postoffices, immigration stations, custom 
houses, marine hospitals, quarantine stations, and other pub¬ 
lic buildings of the classes under the control of the Treasurv 
Department in the States, Territories, and possessions 
of the United States, he is hereby authorized and directed 
to acquire, by purchase, condemnation, or otherwise, such 
sites and additions to sites as he mav deem necessarv, and 
to cause to be constructed thereon, and upon lands belong¬ 
ing to the Government conveniently located and available 
for the purpose (but exclusive of military or naval reserva¬ 
tions), adequate and suitable buildings for any of the fore¬ 
going purposes, giving preference, where he considers con¬ 
ditions justify such action, to cases where sites for public 
buildings have heretofore been acquired or authorized to 
be acquired, and to enlarge, remodel, and extend exisiting 
public buildings under the control of the Treasury Depart¬ 
ment, and to purchase buildings, if found to be adequate, 
adaptable, and suitable for the purposes of this Act, to¬ 
gether with the sites thereof, and to remodel, enlarge, 
2 or extend stich buildings and provide proper 
approaches and other necessary improvements to the 
sites thereof. When a building is about to be constructed 
on a site heretofore acquired and such site is found by the 
Secretary of the Treasury to be unsuitable for its intended 
purpose, he is hereby further authorized and empowered 
to acquire a new site in lieu thereof by purchase, condem¬ 
nation, exchange, of otherwise, and except in case of ex¬ 
change to dispose of the present site by public sale and to 
execute the necessary quitclaim deed of conveyance: Pro¬ 
vided, however, That the Secretary of the Treasury is also 
authorized to acquire a site for a building for the Supreme 
Court of the United States: Provided further , That aside 
from land that may be acquired for a site for a building for 
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the Supreme Court of the United States, and for enlarging 
the site of the Government Printing Office, or greeting a 
storage warehouse or warehouses, the sum of $50,000,000 
hereinafter authorized for projects in the District of Colum¬ 
bia, shall be used exclusively for the purpose of acquiring 
by purchase, condemnation, or otherwise’ south of Pennsyl¬ 
vania Avenue and west of Maryland Avenue, projected in a 
straight line to Twining Lake, such sites or additions to 
sites as the Secretary of the Treasury may deem!necessary 
to provide such suitable office accommodations iju the Dis¬ 
trict of Columbia as are hereinbefore mentioned, of con¬ 
structing adequate and suitable buildings for the furnishing 
of such office accommodations on said sites or additions to 
sites, or on sites already owned by the Government south 
of Pennsylvania Avenue and west of Maryland Avenue, as 
above mentioned * * *. 

Sec. 6. The provisions of section 10 of the Legislative, 
Executive, and Judicial Appropriation Act for the fiscal 
year ended June 30, 1920, approved March 1, 19lj), relating 
to the assignment of space in public buildings in the District 
of Columbia, shall apply to all buildings constructed, ex¬ 
tended, or enlarged under the provisions of this f4ct in the 
District of Columbia, and no land for sites or enlargement 
of sites therefore shall be acquired or land belonging to the 
United States be taken for sites or enlargement of sites 
therefor, without prior approval of the commission created 
by said Act of March 1, 1919; no contract shall jbe let for 
any building or the enlargement or extension of pny build¬ 
ing in the District of Columbia, under the provisions of this 
Act without the approval of said commission {as to the 
assignment and general arrangement of space therein; and 
said commission shall determine the order in wlfich build¬ 
ings or enlargement of buildings in the District pf Colum¬ 
bia, under the provisions of this Act shall be constructed. 

II. That the Act of Congress approved January 13, 1928, 
c. 9 (45 Stat. L., 51) provides as follows: 

3 That to enable the Secretary of the Treasury to 

acquire economically and at an early date adequate 
sites for suitable accommodations in the District of Co- 
lumbia for the executive departments, and independent 
establishments of the Government not under any executive 
department, and suitable grounds, parking, and approaches 
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thereto, the Act entitled ‘An Act to provide for the con¬ 
struction of certain public buildings, and for other pur¬ 
poses/ approved May 25, 1926, is hereby amended so as to 
authorize and direct him to acquire, by purchase, condem¬ 
nation, or otherwise, all the lands obtainable with the funds 
that may be appropriated, including buildings and other 
structures, included within the triangle bounded by Penn¬ 
sylvania Avenue and B Street, extending from Fifteenth 
Street to Sixth Street Northwest, and reservations A, B, 
C, and D, except property owned by the United States or 
the District of Columbia as such lands appear in the records 
of the office of the Surveyor of the District of Columbia. 

Sec. 2. There is hereby authorized to be appropriated 

in addition to the amounts authorized in said Act of Mav 

% 

25, 1926, and without regard to the limitations contained 
in the first paragraph of section 5 of such Act, the sum of 
$25,000,000, or so much thereof as may be necessary, to 
carry out the provisions of this Act. 

III. That the Act of Congress approved May 29, 1928, 
c. 853 (45 Stat. L., pp. 883, 925) makes the following appro¬ 
priation : 

For the acquisition of property as authorized by the Act 
entitled ‘An Act authorizing the Secretary of the Treasury 
to acquire certain lands within the District of Columbia 
to be used as sites for public buildings,’ approved January 
13, 1928, fiscal year 1929, $7,000,000. 

i 

and the Act of Congress approved May 15, 1930 (Public 
No. 229, 71st Congress), makes the following appropria¬ 
tion : 

Acquisition of triangle properties under the Act approved 
January 13, 1928: For continuing the acquisition of prop- 
ertv as authorized bv the Act entitled ‘An Act authorizing 
the Secretary of the Treasury to acquire certain lands with¬ 
in the District of Columbia to be used as sites for public 
buildings,’ approved Januarv 13, 1928 (45 Stat., pp. 51, 
52) $7,000,000. 

IV. That the Secretary of the Treasury has found and 
determined that the lands constituting Square 349 

4 in the City of Washington, District of Columbia, as 
said square appears on the Records of Squares in 
the office of the Surveyor for the District of Columbia, 
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including buildings and other structures, are necessary to 
be acquired for the public use, that is to say, to provide 
suitable accommodations in the District of Columbia for the 
executive departments, and independent establishments of 
the Government not under any executive department, and 
suitable grounds, parking, and approaches thereto, as 
authorized by the above-mentioned Acts of Congress 
approved May 25, 1926, c. 380 (44 Stat. L., 630) and Janu¬ 
ary 13, 1928, c. 9 (45 Stat. L., 51). j 

VI. That the Secretary of the Treasury, pursuant to the 
authority aforesaid, has endeavored to acquire by purchase 
all the lands constituting said Square 349; that| said Sec¬ 
retary has been able to purchase at fair, reasonable and 
satisfactory prices only ten of the lots in said square, viz, 
Assessment and Taxation Lots “B”, “D”, 24, 800, 802, 803, 
804, 805, 806 and 807, and is, therefore, under thq necessity 
of causing the remaining lots constituting said square to be 
acquired by condemnation as provided in the Acts of Con¬ 
gress aforesaid; that said Secretarv has determined that 
it is necessary and advantageous to acquire for and in the 
name of the United States by condemnation und^r judicial 
process said remaining lots and that condemnation pro¬ 
ceedings be instituted for the acquisition of said remaining 
lots, which now constitute all privately owned lan^ls in said 
Square 349. And said Secretary has, by letter to |he Attor¬ 
ney General of the United States dated July 16, 1930, re¬ 
quested that a proceeding in rent for the condemnation of 
said lands with the improvements thereon be instituted in 
this Honorable Court, holding a Special Term as a District 
Court of the United States. A copy of sai|d request 
5 marked Exhibit “A” is appended hereto hnd made 
part of this petition. 

VI. That the Act of Congress approved March 1, 1929, 
entitled “An Act to provide for the acquisition qf land in 
the District of Columbia for the use of the United States” 
provides as follows: 

That whenever the head of any executive department or 
independent bureau, or other officer of the Unitejd States, 

or anv board or commission of the United States, herein- 

«/ * 

after referred to as the acquiring authority, has been, or 
hereafter shall be, authorized by law to acquire real prop¬ 
erty in the District of Columbia for the constructipn of any 
public building or work, or for parks, parkways, public 
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playgrounds, or any other public purpose, such acquiring 
authority shall be, and hereby is, authorized to acquire the 
same in the name of the United States by condemnation 
under judicial process whenever in the opinion of such 
acquiring authority it is necessary or advantageous so to 
do; and in every such case the Attorney General of the 
United States, upon the request of such acquiring authority, 
shall cause a proceeding in rem for such condemnation to 
be instituted in the Supreme Court of the District of Colum¬ 
bia, holding a special term as a district court of the United 
States, which court is hereby vested with jurisdiction of all 
such cases of condemnation with full power to hear and 
determine all issues of law and fact that mav arise in the 
same. 

VII. That this petition is accordingly instituted pursuant 
to the said request of the Secretary of the Treasury; that 
the authority under which said lands are to be acquired is 
the above-mentioned Act of May 25, 1926, c. 380 (44 Stat. 
L., 630); and the above-mentioned Act of January 13, 1928, 
c. 9 (45 Stat. L., 51) and that the public use for which said 
lands, including all buildings and other structures, are to 
be acquired is the public use in said Acts mentioned, that is 
to say, to provide suitable accommodations in the District 
of Columbia for the executive departments and independent 
establishments of the Government not under any executive 
department, and suitable grounds, parking and 
6 approaches thereto. 

VIII. That the lands necessary to be acquired by 
the United States for the public use hereinbefore stated and 
sought to be condemned in this proceeding are: 

All privately owned land in Square 349 in the City of 
Washington, District of Columbia, as said square appears 
on the Records of Squares in the office of the Surveyor for 
the District of Columbia. 

As hereinbefore stated, said privately owned land in 
Square 349 no longer includes Lot “B”, Lot “D”, Lot 24, 
Assessment and Taxation Lots 800, 802, 803, 804, 805, 806 
and 807, these ten parcels being now owned by the United 
States. 

The lots into which said privately owned lands are divided 
are herein designated and numbered for convenience as 
Parcels I to VIII, both inclusive. 
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IX. That the lots constituting all privately owped land of 
said Square 349 (herein designated and numbered for con¬ 
venience as Parcels I to VIII, both inclusive) and the names 
of the owners of said lands, so far as ascertainable by rea¬ 
sonable inquiry, and the names of the persons in actual 
and open possession of the same, are as followjs: 

Parcel I. 

Part of original Lot 7 in Square 349, described as fol¬ 
lows: Beginning for the same at the northeast! corner of 
said lot and square and running thence westerly with the 
south line of Pennsylvania Avenue 21 feet 6 inches; thence 
southerly and at right angles to said avenue fl.21 feet; 
thence east and at right angles to Tenth Street;43.99 feet 
to the west line of Tenth Street; thence north witlji the west¬ 
erly line of Tenth Street 60 feet to the place of beginning: 
and known for the purposes of assessment and taxation as 
Lot A. 

7 Said Parcel I contains, according to the plat of 

the Surveyor for the District of Columbih, 2,085.21 
square feet. Said Parcel is improved by premises 1000 
Pennsylvania Avenue Northwest in the City of Washington, 
District of Columbia. j 

According to the land records of the District of Columbia, 
John Loughran, Joseph Loughran and Charles Loughran 
hold title to said parcel as surviving trustees undter the last 
will and testament of Daniel Loughran, deceased, in and 
upon the trusts set out in the will of said Daniel Loughran 
probated May 9,1917, at will book 93, page 75 of the records 
of the Probate Court of the Supreme Court of the District 
of Columbia. The beneficiaries of said trusts in said will 
created are John Loughran, Joseph Loughranj Charles 
Loughran, Mary Loughran Duke, Catherine Jjoughran, 
Daniel Loughran, Edward Loughran, Regina Loughran and 
Margaret Loughran. Said parcel is subject to three deeds 
of trust to the Continental Equitable Title and Tyust Com¬ 
pany, a Pennsylvania Corporation, to secure Edward F. 
Stanton the payment of indebtedness; subject als^ to pend¬ 
ing Equity Cause No. 48020 in the Supreme Court of the 
District of Columbia. Said parcel is occupied by ihe James 
Messer Company, Inc. 
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Parties: 

John Loughran, 

Charles Loughran, 

Joseph Loughran, 

Catherine Loughran, 

Regina Loughran, 

Margaret Loughran, 

Daniel Loughran, 

Edward Loughran, 

Marv Loughran Duke, 

Continental Equitable Title and Trust Company, trustee, 
John Loughran, trustee under the will of Daniel Lough¬ 
ran, 

Charles Loughran, trustee under the will of Daniel Lough¬ 
ran, 

Joseph Loughran, trustee under the will of Daniel Lough¬ 
ran, 

Ruth S. Loughran, 

James Edward Duke, 

Daniel Fritz Duke, 

Charles Loughran Duke, 

8 William Duke, 

John Loughran Duke, 

Edward F. Stanton, 

James Messer Company, Inc. 

Parcel II. 

Part of original Lot 8 in Square 349, described as fol¬ 
lows: Beginning for the same on the west line of Tenth 
Street at a point distant 19 feet 6% inches south from the 
northeast corner of said lot and running thence south along 
said street 5VL> inches; thence west 70 feet 6 inches; thence 
north 5M> inches: thence east 70 feet 6 inches to said street 
and the point of beginning; and known for purposes of 
assessment and taxation as part of Lot 808. 

Said Parcel II contains, according to the plat of the Sur¬ 
veyor for the District of Columbia, 32.43 square feet. 

By proceedings in Equity Cause 39140 in the Supreme 
Court of the District of Columbia the north 20 feet 2 inches 
front on Tenth Street of Lot E in the subdivision made by 
Hitz and others, which property lies immediately south of 
and adjoins this parcel, at that time owned by one Burke, 
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was decreed to be sold. In said proceedings saicji property 
is described as being assessed as Lot 808, which Assessment 
not only embraces the aforesaid north 20 feet 2 inches front 
of said Lot E but also embraces this parcel. The property is 
further described in said proceedings as premises No. 308 
Tenth Street Northwest. It was apparently intended by 
said proceeding to convey all the interest in and t<| premises 
No. 308 Tenth Street Northwest, of which said Frank C. 
Burke died vested, but the trustees appointed in said cause 
conveyed onlv the north 20 feet 2 inches front i on Tenth 
Street of said Lot E and did not convey any portion of this 
parcel. Therefore, due to this omission, and as ajmatter of 
precaution, this parcel is included in this petition as 
9 private property, although the remainder of the 
property described in the aforesaid equity cause has 
been continuously utilized together with this parcel as an 
entire property. 

According to the land records of the District of Columbia, 
Lillie M. Baier, Rosa A. Baulsir, Edna H. Parker and 
George K. Baier are the owners of the west 19.4-5 feet bv 
5% inches of said parcel as tenants in common, anjd Francis 
Edward Burke is the owner of the east 51.05 feet by 0 V 2 
inches, subject to the life estate of Mary Elizabeth Burke, 
and also subject to the defeat of the estate in remainder in 
the event that Francis Edward Burke dies without leaving 
anv children, in which case title is to become vested in the 
Parish Church of Kilcoman, Claremorris County, Mayo, 
Ireland. The Little Sisters of the Poor, of Washington, 
D. C., St. Ann’s Infant Asylum, a corporation, (ptherwise 
known as St. Ann’s Orphan Asylum), and St. j Joseph’s 
Home and School, (otherwise known as St. Joseph’s 
Asylum). Said division of the ownership of this parcel is 
due to faulty descriptions in deed of prior owners. 

Parties: 

Lillie M. Baier, j 

George K. Baier, 

Rosa A. Baulsir, 

Edna H. Parker, 

Francis Edward Burke, 

Marv Elizabeth Burke, 

Parish Church of Kilcoman, Claremorris, County Mayo, 
Ireland; 
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The Little Sisters of the Poor of Washington, D. C.; 

St. Ann’s Infant Asylum, a corporation (otherwise known 
as St. Ann’s Orphan Asylum); 

St. Joseph’s Home and School (otherwise known as St. 
Joseph’s Asylum). 

Parcel III. 

Part of Lot E in Square 349, being the north 20 feet 2 
inches front on Tenth Street by a depth of 70 feet 6 inches 
of Lot E in John Hitz and others’ subdivision of lots in 
Square 349, as per plat recorded in the office of the 
10 Surveyor for the District of Columbia in liber B, 
folio 141, and known for the purposes of assessment 
and taxation as Lot 808. 

Said Parcel III contains, according to the plat of the 
Surveyor for the District of Columbia, 1421.28 square feet. 
Said parcel is improved by premises 308 Tenth Street 
Northwest in the Citv of Washington, District of Columbia. 

According to the land records of the District of Columbia, 
Harry P. Willcoxon is the owner of said parcel in fee 
simple. Said parcel is occupied by the Potomac Butter 
Company, a subsidiary of the Beatrice Creamery Company 
of Chicago, Illinois. 

Parties: 

Harrv P. Willcoxon. 

Potomac Butter Company, Inc. 

Parcel IV. 

Part of Lot E in John Hitz and others’ subdivision of 
part of Square 349, hs per plat recorded in the office of the 
Surveyor for the District of Columbia in Liber B, folio 141, 
and described as follows: Beginning for the same at the 
southeast corner of said lot and running thence north on 
Tenth Street 20 feet 2 inches; thence west 70 feet 6 inches; 

1 hence north 4 feet 10 inches; thence west 4 feet 6 inches; 
thence south 25 feet; and thence east 75 feet to the place 
of beginning; and known for the purposes of assessment 
and taxation as Lot 809. 

Said Parcel IV contains, according to the plat of the 
Surveyor for the District of Columbia, 1,534.50 square feet. 
Said parcel is improved by premises 306 Tenth Street 
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Northwest in the City of Washington, District of Columbia. 
According to the land records of the District of Columbia, 
said parcel is owned in fee simple by Mar\f A. Gatti, 
11 Jennie M. Anselmo, Louise Annie Ansjelmo and 
Joseph David Gatti, as tenants in commoin, subject 
to the dower interest of Rosa Gatti, widow of Michael 
Gatti, deceased, and subject also to a deed of trust to 
Thomas E. Waggaman and Louis P. Shoemaker^ trustees, 
to secure William O’Brien payment of an indebtedness. 
Said parcel is occupied by Harry C. James trading as 
William James and Son. 

Parties: 

Mary A. Gatti, j 

Jennie M. Anselmo, 

Louise Annie Anselmo, 

Joseph David Gatti, 

Rosa Gatti, 

William O’Brien, j 

Harry C. James. 

i 

Parcel V. 

i 

i 

i 

Lot 5 in Lewis H. Machen’s subdivision of original Lots 
1 and 2 in Square 349 as per plat recorded in the office of 
the Surveyor for the District of Columbia in libbr N. K., 
folio 144, and described as follows: Beginning for the same 
at the northeasterly corner of said original Lot 1 and run¬ 
ning thence west 75 feet at right angles to Tenth Street; 
thence south at right angles 15 feet; thence eastj at right 
angles 27 feet; thence south at right angles 9 feejt; thence 
east at right angles to the line of Tenth Streetj 48 feet; 
thence north along the line of Tenth Street 24 feet to the 
place of beginning; and known for the purposes <)f assess¬ 
ment and taxation as Lot 810. 

Said Parcel V contains, according to the plat of| the Sur¬ 
veyor for the District of Columbia, 1,557 square fbet. Said 
parcel is improved by premises 304 Tenth Street North¬ 
west in the City of Washington, District of Columbia. 

According to the land records of the District of Columbia, 
said parcel is owned in fee simple by Mary A. Gatji, Jennie 
M. Anselmo, Louise Annie Anselmo, and Joseph David 
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Gatti, as tenants in common, subject to the dower 
12 interest of Rosa Gatti, widow of Michael Gatti, 
deceased. Said parcel is occupied by John F. Crovo 
and Harry W. Price, trading as Crovo and Price. 


Parties: 

Mary A. Gatti, 

Jennie M. Anselmo, 
Louise Annie Anselmo, 
Joseph David Gatti, 
Rosa Gatti, 

John F. Crovo, 

Harrv W. Price. 


Parcel VI. 

Lot 25 in Michael Gatti's combination of part of Lots 
1 and 2 (of the subdivision by Lewis H. Machen recorded 
in book X. Iv., page 144) and alley “A” closed by order of 
the Commissioners of the District of Columbia in liber 29, 
folio 120, and described as follows: Beginning for the same 
at a point on the west line of Tenth Street 51 feet north of 
the southeast corner of Square 349 and running thence west 
at right angles to Tenth Street 48 feet; thence south at right 
angles 25 feet: thence east at right angles to the line of 
Tenth Street 48 foot: thence north with the west line of 
Tenth Street 25 feet to the point of beginning; and known 
for the purposes of assessment and taxation as Lot 25. 

Said Parcel VI contains, according to the plat of the 
Surveyor for the District of Columbia, 1200 square feet. 
Said parcel is improved by premises 302 Tenth Street 
Northwest in the City of Washington, District of Columbia. 

According to the land records of the District of Columbia, 
said parcel is owned in fee simple by Mary A. Gatti, Jennie 
M. Anselmo, Louise Annie Anselmo and Joseph David 
Gatti, as tenants in common, subject to the dower interest 
of Rosa Gatti, widow of Michael Gatti, deceased. Said 
parcel is occupied by Carl D. Ritter, trading as J. P. V. 
Ritter’s Son. 
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Parties: 

Mary A. Gatti, 

Jennie M. Anselmo, 

Louise Annie Anselmo, 

13 Joseph David Gatti, 

Rosa Gatti, 

Carl D. Ritter. 

Parcel VII. 

Lot 3 in Lewis H. Machen’s subdivision of original Lots 1 
and 2 in Square 349 as per plat recorded in the office of the 
Surveyor for the District of Columbia in liber ]Sj. K., folio 
144, and described as follows: Beginning for the same at 
a point on the north line of C Street 48 feet west from the 
southeast corner of Square 349 and running thence north 
at right angles to C Street 60 feet; thence west at right 
angles 24 feet; thence south at right angels to tjhe line of 
C Street 60 feet; thence east along the north line of C Street 
24 feet to the place of beginning; and known fof the pur¬ 
poses of assessment and taxation as Lot 801. 

Said Parcel VII contains, according to the plat df the Sur¬ 
veyor for the District of Columbia, 1,440 square feet. Said 
parcel is improved by premises 1006 C Street Northwest 
in the City of Washington, District of Columbia. 

According to the land records of the District of Columbia, 
said parcel is owned in fee simple by Mary A. Gatjti, Jennie 
M. Anselmo, Louise Annie Anselmo and Joseph David 
Gatti, as tenants in common, subject to the dowet interest 
of Rosa Gatti, Widow of Michael Gatti, deceased. Said 
parcel is occupied by John F. Crovo and Harry W. Price, 
trading as Crovo and Price. 

i 

! 

Parties: 

Mary A. Gatti, 

Jennie M. Anselmo, 

Louise Annie Anselmo, 

Joseph David Gatti, 

Rosa Gatti, 

John F. Crovo, 

Harrv W. Price. 
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14 Parcel VIII. 

Alley “B” in Square 349 in the subdivision made by 
Lewis H. Machen as per plat recorded in the office of the 
Survevor for the District of Columbia in liber X. K., folio 
144, and described as follows: Beginning for the same at 
the southwest corner of Lot 3 in said subdivision and run¬ 
ning thence north with the west line of said Lot 3, 60 feet 
to the south line of Lot 5 in said subdivision; thence west 
with said south line 3 feet lO 1 /-* inches to the east line of Lot 
4 in said subdivision; thence south with said east line 60 
feet to the south line of said Lot 4; thence east with said 
south line 3 feet IOV 2 inches to the place of beginning. 

Said Parcel VIII contains, according to the plat of the 
Surveyor for the District of Columbia, 232.5 square feet. 

According to the land records of the District of Co- 
lumbia, this alley space (herein designated for convenience 
as Parcel VIII) was left as a private alley for the conven¬ 
ience and accommodation of Lots 3, 4 and 5 in the subdivi¬ 
sion made by Lewis H. Machen as per plat recorded in the 
office of the Surveyor for the District of Columbia in liber 
X. K., folio 144. Petitioner is advised that the fee simple 
of said alley, subject to the easements of way aforesaid, 
passed to the middle line thereof to the grantees of the 
abutting lots upon the conveyance thereof by the dedicator. 
Out of abundant caution, however, and in order to divest 
any title, estate or possibility of reverter that may remain 
in the heirs of such dedicator, who are unknown, said un¬ 
known heirs are made parties hereto in respect of said 
Parcel VIII, together with the owners of the lots abutting 

on said allev. 

* 

Parties: 

Lewis H. Machen, unknown heirs, alienees and devisees 
of: 

Marv A. Gatti, 

Jennie M. Anselmo, 

Louise Annie Anselmo, 

Joseph David Gatti, 

Rosa Gatti. 

15 X. That the plan showing the lands to be acquired, 
made by the Surveyor for the District of Columbia 
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and marked Exhibit “B” is appended to and made part 
of this petition. 

XI. That for the purpose of setting forth a description 
of the lands to be acquired sufficient for the identification 
thereof, together with the names of the owners, £s far as 
ascertainable by reasonable inquiry, and the persons in 
actual and open possession of the same, petitioner has 
caused diligent search to be made among the recdrds, both 
public and private, in the District of Columbia where such 
information should properly be found, and lias| likewise 
made inquiry of all persons likely to have knowledge con¬ 
cerning the descriptions and bounds of said lands, the 
names and residences of the owners thereof, andlall other 
persons interested therein, as well as the persons in pos¬ 
session or occupation of the same. In connection with the 
description of each of the said parcels, petitioned has set 
forth, as far as petitioner has been able to ascertain them, 
the names of all such persons as parties to this proceeding, 
but all persons owning or claiming to own, or having, or 
claiming to have, any right, title, interest or estate in the 
lands to be acquired, or to be entitled to compensation in 
respect of the taking of the same, and all person^ in pos¬ 
session of the same or occupying the same, whoever they 
may be, whether they are named in this petition or not, 
are hereby made parties to this proceeding to thejend that 
all private right, title, interest and estate, whatsoever it 
may be, in or to said lands hereinbefore described and 
designated, respectively, as Parcel I to Parcel Vjll, both 
inclusive, may be acquired, expropriated and diverted, and 
that an absolute and indefeasible title to the same may be 
vested in the United States in fee simple free, clear and 

discharged of and from all liens, encumbrances, 
16 servitudes, charges, demands, claims, restrictions 

and covenants whatsoever. 

XII. For convenience, the names and residence's of the 
owners of the lands to be acquired, so far as ascertainable 
by reasonable inquiry, and the names and residences of the 
persons in actual and open possession of the same or known 
to have (or to claim to have) any right, title, interejst or es¬ 
tate in, or lien or encumbrance upon said lands, or to be en¬ 
titled to compensation in respect of the taking of sa;d lands, 
or to be otherwise interested in the same are here set forth, 
as far as possible, in alphabetical order: 
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Jennie M. Anselmo'.4021 Alabama Avenue, North¬ 

east. 

Louise Annie x\nselmo.5514 14th Street, North¬ 

west. 

George K. Baier. . .1326 Harvard Street, North¬ 

west. 

Lillie M. Baier..917 I Street, Northwest. 

Rosa A. Baulsir.3241 Klingle Road, North¬ 

west. 

Mary Elizabeth Burke.1332 Massachusetts Avenue, 

1 Northwest, Apt. 26. 

John F. Crovo. . . . ! .1006 C Street, Northwest. 

Mary Loughran Duke.Wardman Park Hotel. 

William Duke. ..Arlington Hotel. 

Joseph David Gatti.4200 16th Street, Northwest. 

Mary A. Gatti. . . ..3517 16th Street, Northwest. 

Rosa Gatti. .c/o Joseph D. Gatti, 4200 

16th Street, Northwest. 

Harrv C. James.306 10th Street, Northwest. 

Catherine Loughran.1407 16th Street, Northwest. 

Charles Loughran 1 .1407 16th Street, Northwest. 

Charles Loughran, Trustee 
under the will of Daniel 

Loughran .1407 16th Street, Northwest. 

Daniel Loughran.New Amsterdam Apart¬ 

ments, 14th and Fairmont 
Streets, Northwest. 

John Loughran.1407 16th Street, Northwest. 

17 

John Loughran, Trustee 
under the will of Daniel 

Loughran .1407 16th Street, Northwest. 

Joseph Loughran!.3916 Harrison Street, North¬ 

west. 

Joseph Loughran, Trustee 
under the will of Daniel 

Loughran ... . 1 .3916 Harrison Street, North¬ 

west. 

Margaret Loughran. 1407 16th Street, Northwest. 

Regina Loughran. 1407 16th Street, Northwest. 

Ruth S. Loughran. 2008 16th Street, Northwest. 
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James Messer Company, In¬ 
corporated .1000 Pennsylvania! Avenue, 

Northwest. 

William O’Brien.Parkside Apartments. 

Edna H. Parker.2410 North Capitol Street. 

Potomac Butter Company, 

Incorporated .308 10th Street, Northwest. 

Harry W. Price.304 10th Street, Northwest. 

Carl D. Ritter.302 10th Street, Northwest. 

St. Ann’s Infant Asylum, a 
Corporation, (otherwise 
known as St. Ann’s Orphan 

Asylum) .2300 K Street, Northwest. 

St. Joseph’s Home and 
School, (otherwise known 

as St. Joseph’s Asylum).Bunker Hill Road pnd 28th 

Street, Northeast.! 

The Little Sisters of the 
Poor, of Washington, D. C.200 H Street, Northeast. 

All the foregoing of the City of Washington, District of 
Columbia, and 

Non-resident Parties. 

Francis Edward Burke.6 Tyler Hall, Trinity Courts, 

Boston, Massachusetts. 

Continental Equitable Title 
and Trust Company, Trus¬ 
tee, a Pennsylvania Cor¬ 
poration .Philadelphia, Pennsylvania. 

Charles Loughran Duke. .. .United States Coast Guard, 

New London, Connecticut. 

Daniel Fitz Duke.c/o Butler Brothers, St. 

Louis, Missouri. 

James Edward Duke.Self ridge Field, Michigan. 

18 I 

i 

John Loughran Duke.561 Hudson Avenqe, New 

York City, New Yprk. 

Edward Loughran.2436 Second Avenue, West, 

Seattle, Washington. 

Parish Church of Kilcoman. Claremorris, County Mayo, 

Ireland. 


2—5585 a 
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Edward F. Stanton.c/o Continental Equitable 

Title and Trust Company, 
Philadelphia, P e n n s y 1- 
vania. 

Harry P. Willcoxon.Clifton Station, Virginia. 

and in the event that any of the persons hereinbefore named 
is deceased, the heirs, alienees, or devisees of said persons; 
and: Lewis H. Maclien, unknown heirs, alienees, or devisees 
of. 

XIII. The estate 1 in said lands which the United States 
intends by this proceeding to acquire for the public use 
hereinbefore stated is an estate in fee simple absolute. 

Wherefore, the premises considered, petitioner prays 
this honorable Court: 

1. To cause public notice of the institution of this pro¬ 
ceeding to be given by an Order of Citation requiring all 
persons claiming to have any right, title, interest or estate 
in the lands described in this Petition, or to be entitled to 
compensation in respect of the taking of the same, and all 
persons occupying the same, to appear in this Court on 
a dav to be named in said Order of Citation to answer this 
petition and make claim for the compensation to which 

thev deem themselves entitled. 

* 

2. To designate the period during which and the news¬ 
papers or newspaper in which, said Order of Citation shall 
be published and to prescribe the manner of service of a 
copy thereof upon the persons, resident and non-resident, 
named therein. 

3. To appoint, after the return day specified in 
19 said Order of Citation, guardians ad litem for any 
persons having, or claiming to have, any right, title, 
interest or estate in the lands to be acquired or entitled, 
or claiming to be entitled, to compensation in respect of 
the taking of the same, or entitled, or claiming to be en¬ 
titled to the possession of the same, who shall appear to 
be under legal disability by reason of infancy, insanity, 

idiocv or other like cause. 

* 

4. To ascertain and determine, in accordance with the 
provisions of the Act of Congress entitled “An Act to pro¬ 
vide for the acquisition of land in the District of Columbia 
for the use of the United States” approved March 1, 1929, 
the compensation or damages to be awarded and paid for 
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the taking of lands to be herein condemned for the use of 
the United States; to ascertain and determine tjlie parties 
entitled to the sums awarded as just compensation, re¬ 
spectively, for said lands; and upon payment to, or into 
the registry of the Court for the use of, the parties en¬ 
titled, of the sums adjudged to be just compensation for 
the lands condemned to pass an order declaring that the 
title to the said lands is vested in the United States of 
America in fee simple absolute. 

5. To make all necessary orders and give all necessary 
directions to carry into effect the object and intent of said 
Act entitled 4 ‘An Act to provide for the acquisition of land 
in the District of Columbia for the use of tjlie United 
States’’, approved March 1, 1929, and the Acts bf May 25, 
1926, c. 380 and January 13, 1928, c. 9, hereinbefore men¬ 
tioned. 

6. In the event of the filing of a Declaration bf Taking 
pursuant to Section 10 of the Act entitled “An J^ct to pro¬ 
vide for the acquisition of land in the District of Columbia 
for the use of the United States”, approved March 1, 1929, 
to take such action and pass such orders or judgments as may 

be necessary or proper to vest title to the lands de- 
20 scribed in the Declaration in fee simple absolute in 

the United States of America and the ri^ht to just 
compensation to the same in the persons entitlejl thereto; 
to ascertain and award such just compensation for said 
lands and establish the same by judgment; to fii the time 
within which, and the terms upon which, the parties in 
possession of said lands shall be required to surrender 
possession of the same to the petitioner; and to ipake such 
orders in respect of encumbrances, liens, rents, jtaxes, as¬ 
sessments, insurance, and other charges, if any, as shall 
be just and equitable. 

7. To take such action and pass such writs ajs may be 
necessary or proper to cause the lands described in this 
petition to be condemned and taken by the United States 
and an absolute, indefeasible and unqualified tijtle in fee 
simple therein, free from all liens, encumbrances, servi¬ 
tudes, charges, demands, claims, restrictions and covenants 
whatsoever, to vest in the United States of America; and 
thereupon to pass such orders and judgments hnd issue 
such writs as may be necessary or proper to put said 
United States in possession of said lands. 
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8. To grant such other and further relief as the nature 
of the case may require. 

THE UNITED STATES OF AMERICA, 
By LEO A. ROVER, 

United States Attorney. 

HENRY H. GLASSIE, 

Special Assistant to the 

Attorney General , of Counsel. 

District of Columbia, To wit: 

I, Leo A. Rover, United States Attorney in and for the 
District of Columbia, on oath depose and say that 

21 I have read the foregoing and annexed petition by 
me subscribed and know the contents thereof, and 

that the matters and things therein stated I verily believe 
to be true. 

i LEO A. ROVER, 

United States Attorney. 

Subscribed and sworn to before me this 23rd day of 
Julv 1930. 

* [seal.] ALLEN J. KROUSE, 

Notary Public, D. C. 

(Here follows plat, side folio 2114) 

22 Order of Citation. 

Filed July 23,1930. 

*#••** • 

Upon consideration of the petition of the United States 
of America hied herein on the 23 day of July, 1930, by 
Leo A. Rover, United States Attorney for the District of 
Columbia, acting under the instructions of the Attorney 
General of the United States and at the request of the Sec¬ 
retary of the Treasury, seeking the condemnation of the 
following lands in the City of Washington, District of Co¬ 
lumbia, for public use to provide suitable accommodations 
in the District of Columbia for the executive departments 
and independent establishments of the Government not 
under any executive department and suitable grounds, 
parking and approaches thereto, that is to say: 
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All privately owned land in Square 349 in thq City of 
Washington, District of Columbia, as said square appears 
on the Records of Squares in the office of the Surveyor for 
the District of Columbia: Square 349 being bounded on 
the South by C Street North; on the East by Tenjk Street 
West; on the North by Pennsylvania Avenue; an(l on the 
West by Eleventh Street West. 

It is this 23 day of July, A. D., 1930, by the Court! ordered 
that | 

Jennie M. Anselmo.4021 Alabama Avenu^, North¬ 

east. 

Louise Annie Anselmo.5514 14th Street, Northwest. 

George K. Baier.1326 Harvard Streetj, North¬ 

west. 

Lillie M. Baier.917 I Street, Northwest. 

Rosa A. Baulsir.3241 Klingle Road, Northwest. 

Mary Elizabeth Burke.1332 Massachusetts Avenue, 

Northwest, Apt. 26j. 

John F. Crovo.1006 C Street, NorthWest. 

Mary Loughran Duke.Wardman Park Hot^l. 

William Duke.Arlington Hotel. 

23 

Joseph David Gatti.4200 16th Street, Northwest. 

Mary A. Gatti.3517 16th Street, Northwest. 

Rosa Gatti.c/o Joseph D. Gatti, 4200 

16th Street, Northwest. 

Harry C. James.306 10th Street, Northwest. 

Catherine Loughran.1407 16th Street, Northwest. 

Charles Loughran.1407 16th Street, Northwest. 

Charles Loughran, Trustee 
under the will of Daniel 

Loughran .1407 16th Street, Northwest. 

Daniel Loughran.New Amsterdam Apart¬ 

ments, 14th and Fairmont 
Streets, Northwest. 

John Loughran.1407 16th Street, Northwest. 

John Loughran, Trustee 
under the will of Daniel 

Loughran .1407 16th Street, Northwest. 

Joseph Loughran.3916 Harrison Street, North¬ 

west. 


i 
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Joseph Loughran, Trustee 
under the will of Daniel 

Loughran ..3916 Harrison Street, North¬ 

west. 

Margaret Loughran.1407 16th Street, Northwest. 

Regina Loughran...1407 16th Street, Northwest. 

Ruth,S. Loughran..2008 16th Street, Northwest. 

James Messer Company, In¬ 
corporated .1000 Pennsylvania Avenue, 

Northwest. 

William O’Brien.Parkside Apartments. 

Edna H. Parker.2410 North Capitol Street. 

Potomac Butter Company, 

Incorporated ..308 10th Street, Northwest. 

Harry W. Price. .:.304 10th Street, Northwest. 

Carl I). Ritter...302 10th Street, Northwest. 

St. Ann’s Infant Asylum, a 
Corporation, (otherwise 
known as St. Ann’s Orphan 

Asylum) . .2300 K Street, Northwest. 

St. Joseph’s Home and 
School, (otherwise known 

as St. Joseph’s Asylum) .28th Street and Bunker Hill 

Road, Northeast. 

The Little Sisters of the 
Poor, of Washington, D. C.200 H Street, Northeast. 

24 All the foregoing of the City of Washington, Dis¬ 
trict of Columbia, and 

Non-resident Parties. 

Francis Edward Burke.6 Tyler Hall, Trinity Courts, 

Boston, Massachusetts. 

Continental Equitable Title 
and Trust Company, Trus¬ 
tee, a Pennsylvania Cor¬ 
poration . 1 .Philadelphia, Pennsylvania. 

Charles Loughran Duke... .United States Coast Guard, 

New London, Connecticut. 

Daniel Fitz Duke.c/o Butler Brothers, St. 

Louis, Missouri. 

James Edward Duke.Self ridge Field, Michigan. 

John Loughran Duke.561 Hudson Avenue, New 

York City, New York. 
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Edward Loughran.2436 Second Avenub, West, 

Seattle, Washington. 

Parish Church of Kilcoman. Claremorris, County Mayo, 

Ireland. 

Edward F. Stanton.c/o Continental Equitable 

Title and Trust Company, 
Philadelphia, P ej n n s y 1- 
vania. 

Harry P. Willcoxon.Clifton Station, Virginia. 

i 

i 

and in the event that any of the persons hereinbefore 
named is deceased, the heirs, alienees or devisees of said 
persons; and Lewis H. Machen, unknown heirs, alienees or 
devisees of; (the foregoing being the persons fiamed in 
said petition) and all persons having or claiming to have 
any right, title, interest or estate in the lands hereinbefore 
described, or to be entitled to compensation in respect of 
the taking of the same for public use, and all persons occu¬ 
pying or in possession of the same, be, and they hereby 
are, requii’ed, cited and admonished to appear in this Court 
on the 3rd day of September, 1930, at 10 o’clock a. m., to 
answer said petition for the condemnation of sajid lands 
and to make claim for the compensation to which they deem 
themselves entitled. 

25 Provided, however, and it is further ordered that 
a copy of this Order of Citation be published once 
a week for three successive weeks in The Evening $tar and 
the Washington Herald, respectively, newspapers of general 
circulation published in the District of Columbia, jand also 
once a week for three consecutive weeks in the Wajshington 
Law Reporter, the first of said publications to be hot later 
than the 28th day of July, 1930. 

And it is further ordered that a copy of this prder of 
Citation be served before the return date hereof by the 
United States Marshal for the District of Columbia, or his 
deputies, upon each of the persons named herein who is, 
so far as ascertainable by reasonable inqury, residing or 
sojourning within the District of Columbia, or can be found 
by said Marshal, or his deputies, within said Distinct. 

And it is further ordered that a copy of this (brder of 
Citation be mailed postpaid to each of the persoijs shown 
by said petition to be, and hereinbefore designate^ as non- 
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residents of the District of Columbia, such copy to be ad¬ 
dressed to the last known place of residence of such person. 

PEYTON GORDON, 

Justice . 


Memorandum . 


August 21, 1930.—Proofs of publication from Law Re¬ 
porter, Star and Herald filed. 

26 Marshal 7 s Return on Citations. 

Filed September 3, 1930. 
******* 


7-28-30 

9-2-30 

7-28-30 

8-5-30 

8-1-30 

8-6-30 

7-29-30 

7-29-30 

8-4-30 

7-28-30 

7-28-30 

7-28-30 

7-29-30 

8-4-30 

8-2-30 


Jennie M. Anselmo, personally, 4021 Alabama 
Avenue S. E. 

Louise Annie Anselmo, Not to be found, 5514 14th 
Street Northwest. 

George K. Baier, personally, 1326 Harvard Street 
Northwest. 

Lillie M. Baier, personally, 917 I Street North¬ 
west. 

Rosa A. Baulsir, personally, 3241 Klingle Road, 
Northwest. 

Mary Elizabeth Burke, personally, 1332 Massa¬ 
chusetts avenue Northwest, Apartment 26. 

John F. Crovo, personally, 1006 C Street North¬ 
west. 

Mary Loughran Duke, Not to be found, Wardman 
Park Hotel. 

William Duke, Not to be found, Arlington Hotel. 

Joseph David Gatti, personally, 4200 16th Street 
Northwest. 

Mary A. Gatti, personally, 3517 16th Street North¬ 
west. 

Rosa Gatti, personally, c/o Joseph D. Gatti, 4200 
16th Street Northwest. 

Harry C. James, personally, 306 10th Street, 
Northwest. 

Catherine Loughran, Not to be found, 1407 16th 
Street, Northwest. 

Charles Loughran, personally, 1407 16th Street, 
Northwest. 
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8-2-30 Charles Loughran, Trustee under thej Will of 
Daniel Loughran, personally, 1407 16th Street, 
Northwest. 

7-28-30 Daniel Loughran, Not to be found New, Amster¬ 
dam Apartments, 14th and Fairmont Streets, 
Northwest. 

8-2-30 John Loughran, personally, 1407 16th Street 
Northwest. 

8-2-30 John Loughran, Trustee under the Will bf Daniel 
Loughran, personally, 1407 16th Streqt, North¬ 
west. | 

7-28-30 Joseph Loughran, personally, 3916 jITarrison 
Street Northwest. 

7-28-30 Joseph Loughran, Trustee under the Will of 
Daniel Loughran, personally, 3916 Harrison 
Street Northwest. 

27 8-4-30 Margaret Loughran, Not to be foiknd, 1407 

16th Street Northwest. 

8-4-30 Regina Loughran, Not to be found, 1^-07 16th 
Street Northwest. 

7-30-30 Ruth S. Loughran, Not to be found, 2j008 16th 
Street Northwest. 

7-29-30 James Messer Company, Incorporated, personally, 
1000 Pennsylvania Avenue, Northwest, i 

7-30-30 William O’Brien, Not to be found, Parksicte Apart¬ 
ments. 

7-28-30 Edna IT. Parker, personally, 2410 North) Capitol 
Street. ! 

7-29-30 Potomac Butter Company, Incorporated,! person¬ 
ally, 308 10th Street Northwest. 

7-29-30 Carl I). Ritter, personally, 302 10th Street, North¬ 
west. 

7-29-30 Carl D. Ritter, personally, 302 10th Streej, North¬ 
west. 

7-31-30 St. Ann’s Infant Asylum, a Corporation! (other¬ 
wise known as St. Ann’s Orphan Asylum), per¬ 
sonally, 2300 K Street Northwest. 

7-30-30 St. Joseph’s Home and School, (otherwisb known 
as St. Joseph’s Asylum) personally, | Bunker 
Hill Road and 28th Street Northeast. | 


i 

i 

i 

i 
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7-28-30 The Little Sisters of the Poor, of Washington, 
IX C., personally, 200 H Street Northeast. 

EDGAR C. SNYDER, 

U. S. Marshal in and for the Dist. of Columbia . 

By NORMAN L. BOTSFORD, 

Deputy U. S. Marshal. 

28 Order to Draw Jury. 

Filed September 3, 1930. 

##***:=** 

This cause came on to be heard upon the Order of Cita¬ 
tion passed in the above entitled cause on the 23d day of 
July. 1930, requiring all persons named in the petition of 
the United States filed in said cause on said 23d dav of 
July, 1930, and all persons claiming to have any right, title, 
interest or estate in the lands described in said Order of 
Citation, or to be entitled to compensation in respect of 
the taking of the same for public use, and all persons oc¬ 
cupying or in possession of the same, to appear in this 
Court on the 3d day of September, 1930, to answer said 
petition for the condemnation of said lands, and to make 
claim for the compensation to which they deem themselves 
entitled: whereupon, it appearing to the Court that said 
Order of Citation was duly published in the newspapers and 
for the period required by said Order of Citation and that 
a copy of said Order was duly served by the United States 
Marshal for the District of Columbia, or his deputies, upon 
each of the persons named therein who is, so far as as¬ 
certainable by reasonable inquiry, residing or sojourning 
within the District of Columba, or can be found by said 
Marshal or his deputies within said District: and that a 
copy of said Order of Citation was duly mailed postpaid 
to each of the persons shown by said petition to be and 
designated in said Order of Citation as non-residents of 
the District of Columbia, adressed to the last known place 
of residence of such persons. 

And it further appearing that all persons who have 
been summoned or published against herein, have either 
answered or are in default, and that there are no persons 
in interest under legal disability, it is by the Court this 
3d day of September A. D., 1930, 


UNITED STATES OF AMERICA. 


27 


29 Ordered that this cause be, and the same is hcrebv 
continued to and set down for the trial of t|he issues 

of law and fact raised herein and the ascertainment of the 
compensation to be awarded for the taking of the lands to 
be condemned on the 23rd day of September, A. D. 1930; 
and 

It is further ordered that the Jury Commission draw 
from the special box provided for by law the names of 
fifty persons, and certify said names to the Cleijk of this 
Court as a panel of prospective jurors herein; ancl 

It is further ordered that the persons whose names are 
so drawn be summoned by the United States Marshal for 
the District of Columbia to appear in this Court on said 
23rd dav of September 1930, at 10 o’clock a. m. j 

JESSE C. ADKINS, 

Justice. 

Mem or an cl a. 

September 23, 1930.—Order further continuing! cause to 
October 14, 1930, filed. 

7 j 

October 14, 1930.—Order to draw additional jujrors and 
further continuing cause to October 28, 1930, filed. 

Appearance. 

Filed October 28, 1930. ! 

****** j# 

The Clerk of the Court will please enter our appearance 
as attorneys for John Loughran, Joseph Lough ran and 
Charles Loughran, surviving trustees, owners of Lot A, 
Square 349, improved by a five story and basement brick 
dwelling, known as and numbered 1000 Pennsylvania 

30 Avenue, Northwest. 

WILLIAM E. LEAHA, 

J. C. W., 

JAMES C. WILKES^ 

Attorneys for Oivners of Lot A, Square 349. 

i 

Memoranda. 

October 28, 1930.—Order further continuing ^ause to 
November 4, 1930, filed. 
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November 4, 1930.—Order further continuing cause to 
November 7, 1930, tiled. 

Order Appointing Jury. 

Filed November 7, 1930. 


The Jury Commission having drawn and certified, as 
provided by law and pursuant to the order of the Court 
heretofore passed in this cause, the names of persons in 
the number required in said order, to serve as jurors 
herein, and said persons so certified and summoned having 
been examined on oath and in open Court as to their quali¬ 
fications, it is by the Court, this 7th dav of November, A. D., 
1930, 

Ordered that from the persons so certified and summoned 
Enoch J. Vann, J. Benton Webb, William C. Strauss, Paul 
Easby-Smith, and Clyde J. Nichols, be, and they hereby 
are, selected and empaneled as a jury of five capable and 
disinterested persons to ascertain, appraise and award just 
compensation for the lands to be condemned and taken in 
this proceeding; 

31 And the Court having duly administered an oath 

to the said jurors that they are not interested in any 
manner in the lands to be condemned and that they are 
not to their knowledge related to any person interested 
therein, and that they will impartially and to the best of 
their judgment ascertain, appraise and award just com¬ 
pensation for the lands to be condemned and taken in this 
proceeding; it is 

Further ordered that said Jury be taken by the Marshal 
upon said lands to be acquired on Monday the 24th. day of 
November A. I)., 1930, at 10 o’clock a. m., in order to view 
the said lands. 

And it is further ordered that said Jury return to this 
Court on the 1st day of December A. D., 1930 at 10 o’clock 
a. m. in order that the trial of this cause may be proceeded 
with before the Court and said Jurv. 

, ALFRED A. WHEAT, 

Chief Justice. 
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Oath of Jurors. 
Filed November 7, 1930. 


i 

District of Columbia, To wit: 

I 

We, Enoch J. Vann, J. Benton Webb, William C. Strauss, 
Paul Easbv-S’mith and Clvde J. Nichols, selected; and em- 
paneled as Jurors in the above-entitled cause, each of us 
for himself, do solemnly swear that we are not interested 
in any manner in the lands to be condemned, and thht we are 
not to our knowledge related to any person interested 
therein, and that we will impartially and to the beist of our 
judgment ascertain, appraise and award j'ust com- 
32 pensation for the lands to be condemned and taken 
in this proceeding. 

ENOCH J. VANN. 

J. BENTON WEBBl 

WILLIAM C. STRAUSS. 

PAUL EASBY-SMlfTH. 

CLYDE J. NICHOI1S. 

Subscribed and sworn to before me this 7th| day of 
November, A. D. 1930. 


FRANK E. CUNNINGHAM, 


By H. B. DERTZBAUGH, 

Asst. Clerk\ 

Order to Return Verdict. 

\ 

Filed February 9, 1931. 


Clerk. 


It appearing that the Jury appointed in the above en¬ 
titled cause has notified the Court that it is readv to re- 

I • 

turn its veridet, it is bv the Court this 9th dav of Februarv, 
1931 ! 

Ordered that the said Jury return and file its vbrdict in 
Open Court on the 10th day of February, 1931 at 10 o’clock, 
a.m. 

ALFRED A. WHEAT. 

Chief Justice. 
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Verdict of Jury. 
Filed February 10, 1931. 


We, the undersigned, members of the jury heretofore 
selected, impaneled and sworn in the above-entitled cause 
to ascertain, appraise and award just compensation for the 
lands to be condemned and taken in this proceeding, having 
viewed the said lands, do now, upon our oaths, appraise and 
award the just compensation for said lands as follows: 

33 Parcel I.—Part of Original Lot 7 in Square 349, 
described as follows: Beginning for the same at the 
northeast corner of said lot and square and running thence 
westerlv with the south line of Pennsvlvania Avenue 21 feet 
6 inches; thence southerly and at right angles to said avenue 
71.21 feet: thence east and at right angles to Tenth Street 
43.99 feet to the west line of Tenth Street; thence north with 
the westerly line of Tenth Street 60 feet to the place of 
beginning; and known for the purposes of assessment and 
taxation as Lot A. 

If the whole of said parcel is owned by the same person, 
we appraise the value of the fee simple of Parcel I to be 
$116,408.40. 

Parcel IT.—Part of original Lot 8 in Square 349, described 
as follows: Beginning for the same on the west line of Tenth 
Street at a point distant 19 feet b 1 /* inches south from the 
northeast corner of said lot and running thence south along 
said street 5 1 /? inches; thence west 70 feet 6 inches; thence 
north dYj inches; thence east 70 feet 6 inches to said street 
and the point of beginning; and known for the purposes 
of assessment and taxation as part of Lot 808. 

We appraise the value of the interest of the owner of the 
fee simple of Parcel II to be $681.03. 

Parcel II.—If the west 19.45 feet bv the width of said 
parcel is in different ownership from the east 51.05 feet 
by the width of said parcel, then our appraisement is 
separated as follows. 



UNITED STATES OF AMERICA. 


31 


(a) The west 19.45 feet by the width of said parcel as 
hereinbefore described. 

i 

We appraise the value of the interest of the owper of the 
fee simple of this portion of said Parcel II to be $187.89. 

(b) The east 51.05 feet by the width of said barcel as 
hereinbefore described. 

34 We appraise the value of the interest of tjie owner 
of the fee simple of this portion of said Parcel II to 

be $493. 14. 

apportioned as follows: 

We appraise the value of the life estate of Mary Eliza¬ 
beth Burke in said portion of said Parcel II to be $-. 

We appraise the value of the interest of the ojwners of 
the remainder after the life estate of said Marv Elizabeth 

%r | 

Burke in said portion of said Parcel II to be $-.! 

Parcel III.—Part of Lot E in Square 349, being the 
North 20 feet 2 inches front on Tenth Street by a depth 
of 70 feet 6 inches of Lot E in John Hitz and others’ sub¬ 
division of lots in Square 349, as per plat recorded in the 
office of the Surveyor for the District of Columbia! in Liber 
B, folio 141, and known for the purposes of assessment and 
taxation as Lot 808. 

We appraise the value of the interest of the owrjer of the 
fee simple of Parcel III to be $38,446.88. 

Parcel IV.—Part of Lot E in John Hitz and others’ sub¬ 
division of part of Square 349, as per plat recorded in the 
office of the Surveyor for the District of Columbia in liber 
B, folio 141, and described as follows: Beginning for the 
same at the southeast corner of said lot and running thence 
north on Tenth Street 20 feet 2 inches; thence west 70 feet 
6 inches; thence north 4 feet 10 inches; thence west 4 feet 
6 inches; thence south 25 feet; and thence east 7|5 feet to 
the place of beginning; and known for the purposes of 
assessment and taxation as Lot 809. 

i 

We appraise the value of the interest of the ow^er of the 
fee simple of Parcel IV to be $37,190.00. 

35 Parcel V.—Lot 5 in Lewis H. Machen’s subdivision 
of original Lots 1 and 2 in Square 349 as! per plat 

recorded in the office of the Surveyor for the District of 

i 

i 
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Columbia in liber X. K., folio 144, and described as follows: 
Beginning for the same at the northeasterly corner of said 
original Lot I and running thence west 75 feet at right 
angles to Tenth Street; thence south at right angles 15 
feet: thence east at right angles 27 feet; thence south at 
right angles 9 feet; thence east at right angles to the line 
of Tenth Street 48 feet; thence north along the line of Tenth 
Street 24 feet to the place of beginning; and known for 
the purposes of assessment and taxation as Lot 810. 

We appraise tlie value of the interest of the owner of the 
fee simple of Parcel V to be $39,640.00. 

Parcel VI.—Lot 25 in Michael Gatti’s combination of part 
of Lots 1 and 2 (of the subdivision by Lewis H. Machen 
recorded in book N. K., page 144) and alley “A” closed 
bv order of the Commissioners of the District of Columbia 
in liber 29, folio 120, and described as follows: Beginning 
for the same at a point on the west line of Tenth Street 
51 feet north of the southeast corner of Square 349 and 
running thence west at right angles to Tenth Street 48 feet; 
thence south at right angles 25 feet; thence east at right 
angles to the line of Tenth Street 48 feet; thence north with 
the west line of Tenth Street 25 feet to the point of begin¬ 
ning: and known for the purposes of assessment and taxa¬ 
tion as Lot 25. 

We appraise the value of the interest of the owner of 
the fee simple of Parcel VI to be $27,200.00. 

Parcel VII.—Lot 3 in Lewis H. Machen’s subdivision of 

original Lots 1 and 2 in Square 349 as per plat recorded in 

the office of the Survevor for the District of Columbia in 

* 

liber X. K., folio 144, and described as follows: Beginning 
for the same at a point on the north line of C Street 48 
feet west from the southeast corner of Square 349 and run¬ 
ning thence north at right angles to C Street 60 feet; 
36 thence west at right angles 24 feet; thence south at 
right angles to the line of C Street 60 feet; thence 
east along the north line of C Street 24 feet to the place of 
beginning; and known for the purposes of assessment and 
taxation as Lot 801. 

We appraise the value of the interest of the owner of the 
fee simple of Parcel VII to be $28,100.00. 
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Parcel VIII.—Alley “B” in Square 349 in the subdivi¬ 
sion made by Lewis H. Machen as per plat recorded in the 
office of the Surveyor for the District of Columbia in liber 
N. K., folio 144, and described as follows: Beginning for the 
same at the southwest corner of Lot 3 in said subdivision 
and running thence north with the west line of said Lot 
3, 60 feet to the south line of Lot 5 in said subdivision; 
thence west with said south line 3 feet IOV 2 inches to the 
east line of Lot 4 in said subdivision; thence south \vith. said 
east line 60 feet to the south line of said Lot 4; thence east 
with said south line 3 feet IOV 2 inches to the place of be¬ 
ginning. 


We appraise the value of the interest of the owner of the 
fee simple of Parcel VIII to be 1.00. j 

I 

In witness whereof we have hereunto set our hands this 
9th dav of Februarv, 1931. 

CLYDE J. NICHOLS, 

PAUL EASBY-SMITH,! 
ENOCH J. VANN, 

WILLIAM C. STRAUS'fe, 

J. BENTON WEBB, | 

Members of the Jury. 

37 Motion to Have Verdict, in so far as Concerns Lot A, 
Vacated or Set Aside and for Neiv Trial. 

I 

Filed March 5, 1931. 


# 


* 


Come now John Loughran, Joseph Loughran and Charles 
Loughran, surviving trustees, owners of Lot A, Square 349, 
known as Parcel No. 1 in these proceedings, by William E. 
Leahy and James C. Wilkes, their counsel, and move the 
Court to vacate or set aside the verdict and award of the 
jury heretofore filed herein, and to grant a new trial, and 
for reasons therefor state as follows: 

1. The award is grossly inadequate, and is otherwise un¬ 
reasonable or unjust. 

2. Because of errors made by the Court in admitting evi¬ 
dence. 


3—5585a 
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3. Because of errors made bv the Court in excluding 
evidence. 

4. Because of errors made by the Court in granting 
prayers for instructions offered by the petitioner, the 
United States. 

5. Because of errors made by the Court in rejecting 
prayers for instructions offered on behalf of the owners 
of Lot A, Square 349. 

b. Because of errors made bv the Court in modifying 

* v o 

prayers for instructions. 

7. Because of the refusal by the Court to permit witness 
Bones to testify relative to the sale of Lot S00, Square 291; 
or to compare said lot with Lot A, Square 349; or to tell 
which lot of the two, in his opinion, is more valuable; or 
to compare the value of property on the north side with 
that on the south side of Pennsylvania Avenue, between 
Ninth and Fourteenth Streets. 

8. Because the Court erred in permitting witness 
3S Bones to be cross-examined with respect to specific 
sales after witness had stated he had not considered 
the same. 

9. Because the Court erred in refusing to allow evidence 
as to sales on the north side of, or north of, Pennsylvania 
Avenue. 


10. Because of the remarks of the Court in expressing 
his opinion, before the jury, as to the difference in values 
on the south as compared with the north side of Pennsyl¬ 
vania Avenue and/or north of Pennsvlvania Avenue. 

11. Because of the refusal by the Court to permit evi¬ 
dence relative to the erection of an electric sign upon the 
building erected upon Lot A, Square 349. 

12. Because of the refusal by the Court to exclude evi¬ 


dence by witness Moore based upon an assumed and un¬ 
proven rent, and the extent of consideration given to such 
rent bv said witness. 

13. Because of the refusal bv the Court to exclude evi- 

m 


dence by witness Middleton as to the rental price of Lot 
A, Square 349. 

14. Because of the refusal bv the Court to exclude evi- 
dence of rents alleged to have been paid upon other pieces 
or parcels of ground as improved. 

15. Because of the ruling by the Court that evidence as 
to the availability of Lot A, Square 349, as improved, for 
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the erection and maintenance of an electrical display sign 
thereon, is inadmissible as too speculative and not an ele¬ 
ment of value. 

16. Because of the refusal by the Court to strike out 
the testimony, or any part thereof, of witness Middleton, 
in spite of the consideration given by said witness of cer¬ 
tain sales north of the south side of Pennsylvania Ave¬ 
nue about which said witness could not be !cross-ex- 
amined. 

39 17. Because of the refusal by the Court to exclude 

evidence of a sale of Lots B and 807, Square 349. 

18. Because of the refusal by the Court to exdlude evi¬ 
dence of a sale of Lot 806, Square 380. j 

19. Because of the refusal by the Court to exclude evi¬ 
dence of a sale of Lots 809 and" 802, Square 380. 

20. Because of the refusal by the Court to ajlow evi¬ 
dence of entire rental agreement as to Lot A, Square 349. 

21. Because the jury was not a qualified one in that it 
did not consist of five freeholders, as required by law. 

JOHN LOUGHRAN, 

JOSEPH loughran; 
CHARLES LOUGHRAN, 

By WILLIAM E. LEAHY, 

JAMES C. WILKES, I 
Attorneys for Above-named 
Owners of Lot A> Square 349. 

Service of a copy of the above upon us acknowledged 
this fifth dav of March, 1931. 

HENRY H. GLASSIE, 

LEO ROVER, 

ARTHUR G. LAMBERT, i 
ALEXANDER H. BELL, Jk., 

Attorneys for United States , 
By ALEX. H. BELL, Jr., 

March 5,1931. j 

Judgment . 

Filed March 9, 1931. 


Upon consideration of the verdict of the jury Returned 
herein on the 10th day of Feb. 1931, awarding cdmpensa- 
tion for the following parcels described in the petition and 
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proceeding’s in this cause, that is to sav, Parcels I, II, III, 

IV, V, VI, VII and VIII; 

And it appearing to the Court that the time lim- 

40 ited by law for the filing of motions to set aside or 
vacate the verdict and for a new trial has expired 

and that no such motion has been filed in respect of any 
of said parcels save in respect of Parcel I to set aside and 
vacate the verdict in respect of said Parcel I; 

It is this 9th day of March, 1931, by the Court adjudged 
and considered that the awards for said Parcels II, III, IV, 

V, VI, VII and VIII be, and the same are hereby ratified 
and confirmed, and that the parties owning said parcels, 
respectively, and entitled to the sums awarded by said ver¬ 
dict as just compensation for the same have judgment 
against the United States in the several sums awarded as 
just compensation for said parcels, respectively, and that 
upon payment of the said sums to the parties entitled and 
the discharge of all liens, encumbrances, taxes and special 
assessments due and exigible in respect of said parcels at 
the date of such payment, or upon payment into the reg¬ 
istry of the Court pursuant to Sec. 21 of the Act of March 
1, 1929, c. 416, for the use of the parties entitled, of said 
sums adjudged to be just compensation the lands consti¬ 
tuting said Parcels II,'ill, TV, V, VI, VII and VIII as de¬ 
scribed in these proceedings and all right, title, interest and 
estate of whatsoever kind it is in the same, or pertaining 
to the same, be, and the same hereby are, condemned for 
and to the United States of America, and the title to the 
same vested in the United States of America in absolute 
fee simple forever; and it is 

Further ordered that the petitioner, or any party in in¬ 
terest, shall have a reference as of course to the auditor 
of this Court to ascertain what, if any, encumbrances, liens, 
taxes or assessments exist in respect of said parcels and 
who is entitled to receive, and in what amounts, the 

41 monev so awarded as just compensation. 

ALFRED A. WHEAT, 

Chief Justice. 

JuJqiueut as to Parcel J. 

Filed April 22, 1931. 

Unon consideration of the verdict of the jury returned 
herein on the 10th day of Feb., 1931, awarding one liun- 


UNITED STATES OF AMERICA. 


37 


dred sixteen thousand four hundred eight dollars and forty 
cents ($116,408.40) as the just compensation for Parcel I 
in this proceeding; and upon consideration of the motion 
liled herein by the respondents John Loughran, Joseph 
Loughran and Charles Loughran, surviving trustees, to set 
aside and vacate said verdict and to grant a new! trial; it 
is this 22nd day of April, 1931, by the Court 
Adjudged and ordered that said motion be, and the same 
is hereby, overruled and denied; and it is 
Further adjudged and considered that said award for said 
Parcel I be, and the same is hereby, ratified and confirmed, 
and that the parties owning said property and entitled to 
the sum awarded as just compensation therefor have judg¬ 
ment against the United States in the said sunji of one 
hundred sixteen thousand four hundred eight dollars and 
forty cents ($116,408.40) so awarded as just compensation 
for said parcel and that upon payment of the said sum to 
the parties entitled and the discharge of all liensi encum¬ 
brances, taxes and special assessments due and exigible 
in respect of said parcel at the date of such payment, or 
upon payment into the registry of the Court pursuant to 
Sec. 21 of the Act of March 1, 1929, c. 416 for the use of 
the parties entitled, of said sum adjudged to be just com¬ 
pensation, the lands constituting said Parcel I as diescribed 
in these proceedings and all right, title, interest and 
42 estate of whatsoever kind it is in the same,j or per¬ 
taining to the same, be, and the same hereby are, 
condemned for and to the United States of America, and 
the title to the same vested in the United States of America 
in absolute fee simple forever; and it is 
Further ordered that the petitioner, or any party In inter¬ 
est, shall have a reference as of course to the auditor of 
this Court to ascertain what, if any encumbrancels, liens, 
taxes or assessments exist in respect of said parcels and 
who is entitled to receive, and in what amounts, the money 
so awarded as just compensation. 

ALFRED A. WHEA^, 

April 22nd, 1931. Chief Justice. 

From the above order an appeal is noted in the open 
court, bond for costs being fixed at $50 cash orj in lieu 
thereof a bond for $100. 

ALFRED A. WHEAt, 

- , Chief Justice . 
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Memoranda. 

April 25, 1931.—Bond ($100) of John, Charles and 
Joseph Loughran on appeal approved and filed. 

May 14, 1931.—Time for filing Bill of Exceptions ex¬ 
tended from day to day to and including June 23, 1931. 

June 23, 193*1.—Bill of Exceptions and Statement of 
Evidence filed. 

43 Assignments of Error. 

Filed June 23,1931. 

John Loughran, Joseph Loughran and Charles Loughran, 
surviving trustees, owners of Lot A, Square 349, City of 
Washington, District of Columbia, and known as parcel I 
in these proceedings, state that the Court erred: 

1. In refusing to allow evidence of sales on the north 
side of, or north of, Pennsylvania Avenue. 

2. In refusing to permit witnesses Grady, Herbert and 
Bones to testify relative to the sale of Lot 800, Square 291; 
or to compare said lot with Lot A, Square 349; or to tell 
which lot of the two, in his opinion, is more valuable; or to 
compare the value of property on the north side with that 
on the south side of Pennsylvania Avenue, between Ninth 
and Fourteenth Streets. 

3. In expressing the Court’s opinion, before the jury, as 

to the difference in values on the south as compared with 

the north side of Pennsylvania Avenue and/or north of 

Pennsvlvania Avenue. 

* 

4. In permitting witness Bones to be cross-examined with 
respect to specific sales after witness had stated he had not 
considered the same. 

5. In refusing to strike out the testimony, or any part 
thereof, of witness Middleton, in spite of the consideration 
given by said witness of certain sales north of the south 
side of Pennsylvania Avenue about which said witness could 
not be cross-examined. 

6. In refusing to exclude evidence of a sale of Lots B 
and 807, Square 349. 

7. In refusing to exclude evidence of a sale of Lot 

44 806, Square 380. 

8. In refusing to exclude evidence of a sale of Lots 
809 and 802, Square 380. 
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9. In refusing to permit evidence relative to tljie erection 

of an electric sign upon the building erected upon Lot A, 
Square 349. j 

10. In ruling that evidence as to the availability of Lot 
A, Square 349, as improved, for the erection ai^d mainte¬ 
nance of an electrical display sign thereon, is inadmissible 
as too speculative and not an element of value.! 

11. In refusing to exclude evidence by witness jXliddleton 
as to the rental price of Lot A, Square 349. 

12. In refusing to exclude evidence of rents alleged to 
have been paid upon other pieces or parcels of ground as 
improved. 

13. In refusing to exclude evidence by witness Moore 
based upon an assumed and unproven rent, and the extent 
of consideration given to such rent by said witness. 

14. In refusing to allow evidence of entire rerjtal agree¬ 
ment as to Lot A, Square 349. 

15. In refusing to permit J. Dallas Grady, iij rebuttal, 
to testify as to the fair rental of Lot A, Square 349. 

16. In admitting and excluding evidence. 

17. In granting Government’s prayer for instructions 
numbered VII. 

18. In rejecting prayers offered on behalf of the owners 
of Lot A, Square 349, numbered I and II. 

19. In ratifying and confirming the verdict oi r er objec¬ 
tions and exceptions by the owners of Lot A, Square 349, 
because of errors committed by the Court during the trial 

of the case before the jury. 

45 20. In ratifying and confirming the veifdict over 

objections and exceptions by the owners pf Lot A, 
Square 349, because the award is grossly inadequate, un¬ 
reasonable, and does not provide for just compensation as 
guaranteed by the Constitution of the United States. 

JOHN LOUGHRAN, 

JOSEPH LOUGHRAN, 

CHARLES LOUGHRAN] 

By WILLIAM E. LEAHY, 

J. C. W., 

JAMES C. WILKES, ! 

Attorneys for Above-nariied 
Owners of Lot A, Squire 349. 






40 


JOHN LOUGHEAN ET. AL. VS. 


Memoranda. 

July 30, 1931.—Bill of Exceptions submitted to Proctoi, 

J. 

October 17, 1931.—Time to tile transcript of record in 
Court of Appeals, extended from day to day, to, and in¬ 
cluding*, January 8,1932. 

January 6, 1932.—Bill of Exceptions signed and filed. 

46 Designation of Record. 

Filed June 23, 1931. 

**«**#• 


The clerk of the Court will please include in the record 
on appeal the following papers: 

1. Petition filed on July 23rd, 1930, together with blue¬ 
print of the property to be condemned attached thereto. 

2. Order of citation filed July 23rd, 1930. 

3. Memorandum of filing of proofs of publication, filed 
August ISth, 1930. 

4. Marshal’s return on citations, filed September 3rd, 
1930. 

5. Order to draw jurors, filed September 3rd, 1930. 

6. Memorandum of order continuing cause from Septem¬ 
ber 23rd to October 14th, 1930. 

7. Marshal’s list showing service, filed September 24th, 
1930. 

8. Memorandum of order to draw additional jurors, and 
continuing case to October 28th, 1930, filed October 14th, 
1930. 

9. Appearance of William E. Leahy and James C. 
Wilkes as attorneys for John, Joseph and Charles Lough - 
ran, filed October 28th, 1930. 

10. Memorandum of continuance to November 4th, 1930, 
filed October 14th, 1930. 

11. Memorandum of continuance from November 4th, to 
November 7th, 1930, filed November 4th, 1930. 

12. Order appointing jury, and oath of jury, filed No¬ 
vember 7th, 1930. 

13. Order to return verdict on February 10th, 1931, filed 
February 9th, 1931. 
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14. Verdict of jury, filed February 10th, 1931. 

15. Motion to vacate verdict insofar a^; concerns 

47 Lot A, Square 349, and for a new trial, fifed March 

5th, 1931. ' 

16. Judgment on verdict (omitting parts of sgme refer¬ 
ring to parcels 2 to 8, both inclusive), filed March 9th, 1931. 

17. Order overruling motion to vacate verdict and for 
new trial and judgment on verdict as to parcel I, and nota¬ 
tion of appeal thereon, filed April 22nd, 1931. 

18. Bond, ($100.00) of John, Charles and Joseph Lough- 
ran on appeal, approved and filed April 25th, 1931. 

19. Memorandum of order extending time for i filing bill 
of exceptions to June 3rd, 1931, filed May 14th, 1931. 

20. Order extending time to file bill of exceptions to June 
23rd, 1931, filed May 29th, 1931. 

21. Assignments of error. 

22. This designation. 

WILLIAM E. LEAHY, 

J. C. W., 

JAMES C. WILKES; 

Attorneys for John, Joseph, and Charles Loyghran. 

j 

48 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia , ss: 

J 1 

I, Frank E. Cunningham, Clerk of the Supretne Court 
of the District of Columbia, hereby certify the foregoing 
pages, numbered from 1 to 47, both inclusive, to be a true 
and correct transcript of the record, according to direc¬ 
tions of counsel herein filed, copy of which is ifiade part 
of this transcript, In re Acquisition of Square 3^9, in the 
City of Washington, District of Columbia, District Court 
No. 2044, as the same remains upon the files and ^f record 
in said Court. 

In testimonv whereof I hereunto subscribe mv name and 
«/ * 

affix the seal of said Court at the City of Washington, in 
said District, this 8th day of January, 1932'. 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAljj, 

Clerk, 

By R. S. WAYLAND, ! 

Assistant Clerk. 
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49 Filed Jan. 6, 1932. 

In the Supreme Court of the District of Columbia, 

Holding a District Court. 


District Court Docket No. 2044. 

In re Acquisition of Square 349, in the City of Washington, 

District of Columbia. 

Bill of Exceptions and Statement of Evidence. 

Be it remembered that this cause came on to be heard 
before Mr. Chief Justice Wheat, and a jury, on the first 
day of December, 1930, Henry H. Glassie, Esquire, Assist¬ 
ant Attorney General, Arthur G. Lambert and Alexander 
II. Bell, Jr., Assistant District Attorneys, appearing for the 
petitioner, the United States of America, William E. Leahy, 
Esquire, and James C. Wilkes, Esquire, appearing for 
John, Joseph and Charles Loughran, surviving trustees, 
owners of Lot A, Square 349, known as Parcel I in this 
proceeding, and othhr attorneys appearing for other parcels 
of land involved in the same proceeding. 

The petitioners offered evidence tending to prove the 
boundaries of the properties, in this connection offering into 
evidence a plat identical with the one attached to the pe¬ 
tition. The Government thereupon rested. 

Whereupon, the owners of the several properties pro¬ 
posed to be condemned offered testimony with respect to 
such properties, the value thereof, and related matters. 

And thereupon, the owners of Lot A, Square 349, to 
maintain the issues on their part joined, offered in evidence 
a photograph of the property, which photograph was ad¬ 
mitted, and a copy thereof is hereto attached marked 
“Loughran Exhibit #1”, and then called as a witness 
J. Dallas Grady, who, after stating his qualifications, 
50 testified that he has investigated some sales of prop¬ 
erty located near Lot A, Square 349; that he has in¬ 
vestigated the sale of Lot 800, Square 291, bounded on the 
south by Pennsylvania Avenue, and by E, 12th and 13th 
Streets, N. W., which sale was to the Chris Heurich holdings 
on November 14,1929; and that he also investigated sales to 
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the same party of Lot 801, Square 291, October 11, 1927, 
and Lot 16, Square 291, February 25, 1929. j 

Whereupon, the following was asked: 

“Q. Mr. Grady, how, in your judgment, does Lot 800 
in Square 291 compare with Lot A in Square 3^9 ? 

to which question counsel for the United States objected, 
and the objection was sustained by the Court and j an excep¬ 
tion noted. 

i 

i 

51 Whereupon, in order to further maintajin the is¬ 
sues on their part joined, the owners <bf Lot A, 
Square 349, called as a witness Thomas P. Bpnes, who 
had theretofore testified with respect to his qualifications 
that he has been actively engaged in the general ijeal estate 
business in the District of Columbia for the pjist thirty 

years. 

•/ 

The witness then described the building, and thje site and 
testified that from the front door the Treasury oi^ the west, 
the Capitol on the east and Massachusetts Avenue on the 
north may easily be seen; that there are only twp sites on 
the south side of Pennsylvania Avenue that caU compare 
favorably with the one under consideration, the fif’st is that 
occupied by the Railway Company at 12th and Pennsyl¬ 
vania Avenue and the other the Oyster corner at Uinth and 
Pennsylvania Avenue. 

The witness further testified that he was familiar with 
the Heurich purchase on the north side of Pennsylvania 
Avenue near 12th Street, following which the following 
colloquy occurred: 

“Q. Will you compare Lot 800 in Square 291, which is a 
corner lot fronting 33 V 2 feet on Pennsylvania Avenue and 
running back 120.2 feet 011 12th Street, being part of the 
Heurich holding, with Lot A in Square 349 ? 

“Mr. Bell: I object, on the same grounds as sjated yes¬ 
terday, that it is a collateral issue and opinion op opinion. 

“The Court: Sustained. 

“Mr. Wilkes: Exception. 

“By Mr. Wilkes: I 

‘ 4 Q. Mr. Bones, will you state which of those two lots, in 
your judgment, is the more valuable? 
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‘‘Mr. Bell: You are still speaking of the 12th Street 
and- 

“Mr. Wilkes: I am still referring to the same two lots. 
“Mr. Bell: The same objection. 

‘ ‘ The Court: The same ruling. 

52 “Mr. Wilkes: Exception. 

“By Mr. Wilkes: 

“Q. State your reasons for your comparison between 
these two lots. 

“Mr. Bell: Same objection; and it is impossible of an¬ 
swering, as well, because the other one was not allowed. 
“The Court: The same ruling. 

“Mr. Wilkes: Exception. 

“Bv Mr. Wilkes: 

m/ 

“Q. What did Lot 800 in Square 291 sell for, giving the 
date of the sale ? 

“Mr. Bell: The same objection. 

“The Court: The same ruling. 

“Mr. Wilkes: Exception. I take it we have an excep¬ 
tion to each one of these rulings of your Honor with respect 
to the comparison? 

“The Court: Yes. 

“Bv Mr. Wilkes: 

“Q. Mr. Bones, how does property along the north side 
of Pennsylvania Avenue from Ninth Street to Fourteenth 
Street compare with the property along the south side of 
the Avenue from Ninth to Fourteenth, in value? 

‘Air. Bell: The same objection. 

“The Court: The same ruling. 

“Mr. Wilkes: Exception. It is understood that we have 
an exception to each of those rulings, your Honor? 

“The Court: Yes.” 

Whereupon, in order to further maintain the issues on 
their part joined, the owners called as a witness 

53 Joseph A. Herbert, Jr., who had theretofore testi¬ 
fied with respect to his qualifications as an expert 
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witness that lie is a real estate broker with offices at 1013 
15th Street, N. IV., and that he has been in that business 
in the District of Columbia for over twenty years, dealing 
in all classes of properties throughout the District!. 

The witness further testified as to the structure,! and was 
testifying* with respect to the location when the following 
occurred: 

“Q. Mr. Herbert, are you familiar with the sale of Lot 
800 in Square 291, located at the northwest corner of Penn¬ 
sylvania Avenue and 12th Street ? A. Yes, sir. 

“Q. Will you please compare that piece of property with 
Lot A in Square 349? 

I 

i 

“And I assume that there is an objection madp and we 
are allowed an exception? j 

“Mr. Bell: I object. j 

“The Court: The same ruling and exception. 

“Bv Mr. Wilkes: i 

“Q. Mr. Herbert, how much more or less, in your judg¬ 
ment, is Lot 800 worth as compared with Lot A ip Square 
349 ? 

i 

“Mr. Bell: 1 object. j 

“The Court: The same ruling. 

“Mr. Wilkes: Exception. j 

“By Mr. Wilkes: | 

“Q. Mr. Herbert, in your own way will you compare the 
values along the north side of Pennsylvania Avenpe from 
9th Street to 14th Street as compared with the values of 
the properties along the south side of Pennsylvania Ave¬ 
nue between 9th and 14th Street-? 

“Mr. Bell: I object. ] 

“The Court: The same ruling. 

“Mr. Wilkes: Exception. 

“The Court: Is it not perfectly apparent that you im¬ 
mediately introduce by that evidence at leapt three 
54 collateral issues? First, as to the value of the prop¬ 
erty north of there; second, as to the valup of the 
property south of there, which is the real issue-j- 
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“Mr. Wilkes: I object to that remark, if your Honor 
please, that the real issue is the value of the property south 
of the Avenue. 

“The Court: What is the issue? 

“Mr. Wilkes: The issue is the value of Lot A in Square 
.‘149; and under the statute we have a right to have a sepa¬ 
rate valuation of that lot independent of any other property. 

“The Court: That is what I meant, of course. I meant 
the issue is the value of this property which we are talking 
about, which is south of the Avenue. 

“Mr. Wilkes: It is on the Avenue. 

“The Court: Of course you introduce another collat¬ 
eral issue. You have three issues there: the value north, 
the value south, and what is their relation. And if that 


question is answered, the Government would have the right 
to introduce evidence of values north, values south, and the 
comparisons. Then if you followed that up and proved 
sales, you would have still more—whether the sales north 


wore bona fide, genuine sales and how much weight should 
be given to them; sales south, and how much weight should 
be given to them, and all sorts of things. 

“My ruling is upon this ground, that it introduces a col¬ 
lateral issue which is not admissible here. It is incompe¬ 
tent because it is purely collateral to the issues before us. 
That is a square ruling. 

“Mr. Wilkes: In connection with Mr. Gradv’s testimonv 

• • 

we referred to a sale just across the Avenue, and I took it 
that your Honor had also ruled that that property was not 
comparable because it was across the Avenue. 

“The Court: T ruled that the question of whether it is 
comparable or not, and if so, to what extent, involves is¬ 
sues so collateral and so remote from this issue, depending 
upon so many circumstances, that it should not be submit¬ 
ted to laymen to decide. 

“Mr. Wilkes: We have an exception, of course, to your 
Honor’s ruling and the statement of your Honor, T take it? 

“The Court: Oh, yes. 


“By Mr. Wilkes: 

7)7) “Q. Now, Mr. Herbert- 

“The Court: When you say you object to my statement, 
do you mean that there is something offensive about what 
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T said? Because I want you to understand that lj did not 
intend to do that. I do not like to sit here like a dummy. 
I always liked, when I was trying- cases, to have tjie judge 
indicate some of the reasons why lie ruled against nje. And 
that is all 1 was trying to do. I don’t want vou |to think 
that I am saying it to he offensive. If you prefdr, I will 
not say anything at all; I will just rule. But T thought it 
would he helpful to you, so that you would know w|iv T was 
ruling this way. 

“Mr. Wilkes: Just this, your Honor- 

“The Court: I do not intend to be personally offensive. 
I noticed you excepted to what I said. If I say Anything 
that is offensive I want to apologize for it, because I do not 
mean to do that. I am trving to look at this in an en- 
tirely impersonal way like a problem in geometry; or any¬ 
thing else. 

“Mr. Wilkes: I do not think for a moment that ypu would 
say anything to be personally offensive to me, yomf Honor, 
but if vou sav anything that is offensive to the easel I think 
it is my duty to protect the record. It is inconceivable to 
us that there is not some relation which should be left to 
the discretion of the jury to determine between thfe values 
of property on the north side of the Avenue, and it is in¬ 
conceivable to us, as a matter of fact, that the jurp should 
not be allowed to consider actual sales of property facing 
on Pennsylvania Avenue and located on the north side 
thereof when valuing Lot A in Square 349. Thgt is the 
purpose of our testimony with regard to the Heuijich sale 
and possibly the property just across the Avenue iwo 
squares away; and we will respectfully submit to your 
Honor at this time that that is the character of coniparison 
that any fair minded real estate man would make in; making 
up his own judgment as to values. It is a comparison that 
any purchaser would make. 

“The Court: You can argue to the Appellate Court, be¬ 
cause I am convinced that I am right about that. 

“Mr. Wilkes: May it please your Honor, I might make 
this further statement. We do not think for a jnoment 
that your Honor means to be unfair in any respect, but I 
think that your Honor’s observations as to your opinion 
as to real estate values on the north and south sidp of the 
Avenue are a prejudice to our case, and that is what we 
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want to protect against, and that is why I excepted to your 
Honor’s observations. 

56 “The Court: Very well, I will trv to refrain from 
giving anv reasons after this. 

“Mr. Bell: Of course, your Honor, I suppose the jury 
understands that they are the sole judges of the facts in 
this case and that any remarks that your Honor makes are 
not to be taken to influence them in any respect. 

“The Court: Not in the slightest. The value of this 
property is wholly a matter for the jury. I have not the 
slightest idea what it is worth and do not intend to be 
regarded as venturing any expression as to its value.” 

Thereupon the witness Herbert was asked: 

“Q. In your judgment, has that property any value for 
national advertising through the medium of an electric 
sign located on top of its roof? A. Absolutely. 

tk ( L ). Have von anv information as to a bona fide offer 
recently made with respect to the location of an electric 
sign on top of this building? A. I have, sir. 

“Q. What is that information and the source of it? 

“Mr. Bell: I object. 

“The Court: I sustain the objection. 

“Mr. Wilkes: Exception.” 


Whereupon, in order to further maintain the issues on 
their part joined, the owners called as a witness L. W. 
Groomes, who stated that he has been in the real estate 
business in the District of Columbia for the past thirty 
years, and gave testimony as to the fair market value, in 
his opinion, of Lot A, Square 349. 


57 Whereupon, in order to maintain the issues on its 
part joined, the United States of America called the 
following witnesses who testified to the following, so far 
as concerns the matters involved in this appeal. 

F. Eliot Middleton, after stating his qualifications as a 
real estate expert, and describing the property under con¬ 
sideration, testified as to the fair market value of Lot A, 
Square 349. Thereafter the following colloquy occurred: 
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“The Court: I was saying that I think the question 
arose in connection with your property, when Mr. Middle- 
ton was being examined—Mr. Bell asked him, in siibstance, 
what he understood the rental of the property to be, as one 
of the factors that went into his estimate of valup. I ex¬ 
cluded it, and I think I was wrong about that. 

“I think that a question of that kind is admissible. I 
think not only the witness, but counsel examining him, and 
the Court and the jury, have a right to know the fact with 


respect to the property itself, not collateral property, but 
the property itself. It seems to me on reflection that it 
partakes more of the nature of description. For instance, 
he would be entitled to say that he understood that the area 
of the property was so many thousand square feefy or that 
the acreage was so many acres, or such matters that you 
frequently hear discussed when he is telling of his examina¬ 
tion of the property, that he found that a new ipof had 
been put on, that he was informed that it had beeh put on 
within the last year, and cost $500, or that new plumbing 
had been put in, and it cost as much as he was informed. 

“What he was informed as to the rent received ^rom the 
property, or that there was no rental, that it had liot been 
rented for a year, or had been occupied by the o>vner—I 


think that that is admissible, and I am going to allow Mr. 


Bell to ask those questions if he wants to, and ^ou may 


have an exception. 

“Mr. Wilkes: We should like to note an exception, for 
the reason that it is not proper proof, in the first pl$ce, and 
in the second place for the reason that we will shbw it is 
not representative in fact of the fair rental, and^ in the 
third place, that it is testimony before the jury predicated 
entirely upon error. 

58 “The Court: Well, those are the grounds bf your 
exception. 

“I am satisfied that it is proper, that it is analogous to 
those things. Of course, it is not proof in effect, but it is 
proof of one of the elements that the witness had in mind 
as, for instance, where he informed you that the area of 
the property was 2500 square feet. If it turned put that 
the area is only 2400, or 2600, that would have a tendency 
to show that his estimate was not well founded, that it was 
either too large or too small or something. 

4—5585a 
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“Sir. Wilkes: Is your Honor confusing this, that the 
witness can state what he took into consideration- 

“The Court: Yes. 

“Mr. Wilkes: But until such time as the rent is proved 
as a fact in the case, he cannot say just what he took into 
consideration as being the rent. It seems to me that there 
is that difference which is exactly the difference between 
Sir. Middleton’s testimony todav, which is that he did con- 
sider the rent, and the testimony of Sir. Sliddleton, if it 
were submitted to be received here, in saying that he con¬ 
sidered the rent to be such and such an amount because 
Sir. Slesser told him so. 

“The Court: I think there is a distinction. I think he is 
entitled to show it. I think that not only is he entitled, but 
that we are all entitled—take an extreme case; it may be 
possible that he was testifying about some piece of prop¬ 
erty, and he would be entitled to sav that he was informed 
that the property he was testifying about is 313 Pennsyl¬ 
vania Avenue, so we will know what he is testifying about. 
I think the rent that he understands is being received, or 
the fact that he understands that no rent is being received 
—1 think those may be given, because they do furnish a 
background for understanding that testimony that he has 
to give. 

c? 

“At any rate, I am going to allow it, and you have your 
exception. 

“ Bv Mr. Bell: 

“Q. As to Parcel 1, what rent did you understand was 
being received? A. $500.00 a month. 

“Q. Did you understand that to be the net rental? A. 
The owner paying taxes, insurance, and the tenant making 
his own repairs, paying water rent and any addi- 
59 tional taxes above the original amount, when the 
tenant took possession. In the case of a raise in 
taxes, any excess was to be paid by the tenant as it took 
place. ’’ 

Thereafter, on cross examination, the following oc¬ 
curred : 

“A. 1927, I think, and then I sold a piece of property on 
11th between D and E. I know of three sales at the corner 
of 10th and E. 
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“Q. Which corner was that? A. The northeast corner— 
bought by the power company—the southwest corner, and 
the northwest corner. 

“Q. Let us take, first, the power company’s sitej. What 
did you learn about the sales made there ? A. I got the full 
amount of the purchase price, that is, by the lots, and the 
aggregate average. 

4 4 Q. Did you have the price before you of the lot sold by 
Newbold, the vacant lot, the size and price paid, being the 
eastern lot, the plottage they bought? 

44 Mr. Bell: I object. j 

! 

“By Mr. Weller: ; 

J i 

“Q. You spoke of the corner itself. Do you knbw what 
the corner brought, the northeast corner of 10th and E? 

“Mr. Bell: I object. | 

44 Mr. Weller: 1 submit that I have a right to tjest this 
witness. He has mentioned these sales he knew abbut and 
took into consideration as lying without the triangle. 

“Mr. Bell: Your Honor has consistently excluded the 

* 

price of property north of the Avenue. 

44 The Court: Where is the property? 

44 Mr. Bell: 10th and E, north of the Avenue. That is 
not comparable property at all. i 

44 Mr. Weller: It is only three blocks away from thfis. He 
said he considered it. j 

“Mr. Bell: It has the additional disqualification of not 
being proper cross-examination, to try to prove a fact. 

44 Mr. Weller: I am not trying to prove a fact. I am try¬ 
ing to get what information he had and whether his in¬ 
formation was correct or not. 

60 44 Mr. Bell: I do not insist on that ground. The 

ground on which I object is that these properties 
have been consistently excluded, as not being comparable. 

44 Mr. Weller: I am only testing his judgment. 

4 4 The Court: There is no doubt that I have alwbys ex¬ 
cluded them as primary evidence as a fact to be considered 
by the jury, but whether they may be probed intp—you 
see, the whole thing is always a question of trying to sim¬ 
plify the question for the jury and not bringing iti a lot 
of collateral issues. 
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“Mr. Weller: You have here a sale about which he has 
information, lying within two squares of this very site, and 
he has within the triangle itself sales back ten years ago, 
nine years ago, and we are trying to arrive at the present 
day fair market value. Now, there certainly must be some 
reflection from property on the north side of the Avenue, 
and prices recently paid, up to this very minute, would 
certainly be of more help than prices paid nine years ago 
within the triangle, and it is not affected the same way. 

“Mr. Bell: There is a reflected value from F Street, for 
that matter, but you could not prove the value of F Street 
property as a comparison with this property down here. 
It is simply a matter of degree. It is the same question 
that your Honor has had before you repeatedly. 

“The Court: Evidence of specific sales is very dangerous 
evidence; you realize that, because it is so difficult for the 
ordinary layman to draw the right conclusion upon it. 
Some courts won’t receive it at all. My position is that 
tliev should not be 1 given unless they are of a character to 
the lavman that enables him to sav whether thev do or do 
not have anv influence on the value without having an ex- 
pert explain it to them. I think that is the true principle. 
The primary evidence is by experts who can solve all these 
collateral issues because of their expert knowledge. The 
specific individual kale is a dangerous thing to receive, any¬ 
way, and should not be received unless it is of a character 
which, to the lay mind, presents a situation by which he him¬ 
self can judge whether it has any bearing without having 
an expert explain it. 

“Of course, on cross-examination you have quite a lati¬ 
tude, but you cannot undertake to produce evidence on 
cross-examination which is improper. 

“I do not believe the evidence is proper. 

“Mr. Weller: It is proper on the theory that I am 
61 not trying to prove a sale; I am trying to show 
what information this witness has regarding sales, 
and how much of that, in turn, guided his judgment or 
helped him in arriving at the fair market value of the 
properties in this case. How could it be as dangerous to 
show the prices or his information as to prices but two 
squares away when we have prices within this very square 
years ago, which he savs he considered. 

•> O 7 • 
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“The Court: That is a thing that the jury can pajss upon, 
but is a jury of laymen, and that is what I am; 1 am a lay¬ 
man as far as this goes—am 1 able to say wliatj if any, 
inference as to values in this square may be drawn from 
the sale of property at E and 10th ? Can any other lay¬ 
man who goes and looks at that property and then looks 
at this property, say, “Why, yes, there must be soine rela¬ 
tion between those properties”? 

“1 do not know just what it is, but it is apparent to me 

that there is something there- 

“Mr. Weller: I am just trying to test the witness. I 
am not trying to prove the sale. 

“The Court: I think I will have to exclude it, Mr. Weller. 
1 know you are entitled to a very wide latitude id testing 
a witness’ qualifications as to what he has done,'and all 
that, but I do not believe—all it conies to is putting before 
the jury certain facts which somebody claims he has mis¬ 
interpreted and which I think the jury has no right to 
interpret for themselves. j 

“The whole question is not an easy one; different courts 

have taken different views of it, but I think I will jhave to 
exclude it. j 

“Mr. Weller: Your Honor will grant us an exception? 
“The Court: Yes. i 

“Mr. Wilkes: An exception so far as the owner of Parcel 

1 is concerned.” 


Thereafter the following occurred: 

“Mr. Bell: That is all, Mr. Middleton. 

“Mr. Wilkes: May it please the Court, I move that all 
of Mr. Middleton’s testimonv as to values be stricken from 

^ <i 

the record, for that lie gave consideration to certain sales 
north of Pennsylvania Avenue, as to which sales We were 
not permitted to cross-examine him. 

“The Court: Motion denied. | 

62 “Mr. Wilkes: An exception.” j 

I 

Richard A. Ford, called as a witness by the '(United 
States, testified that he at one time owned the property at 
1002 Pennsylvania Avenue and 310 10th Street N. W.; that 
he acquired both of these properties at the same time from 
James P. Mechem; that at the time of the purchase of the 
properties were as badly out of repair as possible; that he 
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spent somewhere around $4,000.00 and $5,000.00 on them; 
that the properties formed sort of an L, one being next to 
the corner of 10th and Pennsylvania Avenue, on the south 
side of Pennsylvania Avenue, and the other running back 
to Tenth Street; that the properties are now known as- 
Lots 3 and 807, Square 349; that after making the repairs 
referred to he then rented the property; that at the time 
he purchased the property it was in such condition of re¬ 
pair that the revenue from it was not sufficient to pay the 
fixed charges of interest on the trusts and the taxes on the 
property; that he bought it subject to a $26,000 first trust 
and a $10,000 second trust; that he then rented the store 
part of the Avenue property to the Sanitary Grocery Com¬ 
pany and the 10th Street property to Mr. Malevitis; and 
that he acquired the property in the early part of Febru¬ 
ary, 1923. 

At this point, the following colloquy occurred: 

4 ‘Mr. Wilkes: Just a moment. 1 object, for the first rea¬ 
son that the best evidence is the production of the contract 
itself, and for the further reason that there are elements 
to show that it was not a fair market sale, and, in any 
event, I think we should have the right to ask Mr. Ford 
some questions before the price is permitted to be given 
in evidence. 

“The Court: I think your last point is good. I think 
you should have the right to ask him questions. Of course, 
the dimensions of the property and the description of the 
property are not very definite yet. We know where it is, 
but there is nothing to show the size of the property, how 
wide it was- 

“Mr. Bell: I can easilv ask that, your Honor.” 

63 Witness then stated that the properties were Lots 
B and 807, Square 349, as shown by a plat heretofore 
introduced in evidence. 

Thereupon, the Court stated as follows: 

“The Court: I think you have reached the point now 
where the property owners can ask some preliminary ques¬ 
tions, if they wish, before the evidence as to the considera¬ 
tion is received.’’ 

Whereupon, under examination by attorney for the owner 
of Lot A, Square 349, the witness stated that at the time 
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ot the signing of the contract there was a defect in the 
title to the property; that the examination of title disclosed 
that as to a short, and very narrow strip in the ryar of one 
or the other properties there was a title by adverse pos¬ 
session, but not a record title; that the vendor of the prop¬ 
erty made an allowance for having the defect in the title 
cured; that at the time of the signing of the contract there 
actually was a defect in the title to the property, \yhich was 
thereafter conveyed by metes and bounds to thy witness, 
according to a report made by the title company!; that he 
does not now own the property, and has no knowledge of 
what has happened to the condition of it during the last year 
and a half; that when he purchased the property he did 
not think he was paying the full, fair market valijie for it; 
that he would not have bought it and paid what he con¬ 
sidered the full market value; that he bought it because it 
was a real bargain; and that he cannot recall aity repre¬ 
sentations made to him as to the substantial necessities 
of the seller at the time of the purchase by witness. 

The witness further stated, under examination ibv coun- 
sel for the United States, that with respect to tlje length 
of the strip to which there was title by adverse possession, 
there were just a few feet of it; that there was $400.00 of 
the purchase price retained, held by the title insur- 
64 ance company, and that all of the expenses of the 
proceedings to quiet title to that strip werejpakl out 
of that $400.00; that he knew of the condition of the prop¬ 
erty as to repairs at the time he purchased it ;j that he 
knew the condition of the property after he had expended 
$4,000.00 or $5,000 for repairs; that the title to the strip 
which was subject to a cloud rested upon adverse posses¬ 
sion, as to which the seller had no record title; jtliat the 
parties had been in possession for the adverse period; that 
he does not recall whether any portion of the Pennsylvania 
Avenue building was actually on part of the land held only 
by adverse possession; and that the title to this p^ece was 
quieted subsequent to the time when witness acquired title, 
the suit having been brought in his name. 

Whereupon, the following occurred: 

“Q. Mr. Ford, what price did you pay for this property? 

“Mr. Wilkes: I object, for the reason that obviously 
there are present in connection with this sale elements which 
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make it distinctly other than a fair market sale. The prop¬ 
erty was sold subject to a defective title; this purchaser 
bought it with the knowledge that it was not the fair mar¬ 
ket price, and the witness states that actually had it been 
at the fair market price, he would not have bought the prop¬ 
erty, and the property was in a run down condition, there 
were two trusts against it, there was not sufficient revenue 
from the property, and it is only revenue producing prop¬ 
erty, to pay the fixed carrying charges, the first trust and 
second trust interest and taxes, and there are other ele¬ 


ments that this witness has testified to that further tend 
to show that it was not a fair market sale, and I respect- 
fullv submit it should not be received in evidence. 

“The Court: Objection overruled. 

“Mr. Wilkes: An exception. 


“Bv Mr. Bell: 

“Q. You may state the price. A. I paid $41,000 for it.” 

Joseph Fleshman was called as a witness by the United 
States and testified that he owns the property at 
65 932-934 Pennsylvania Avenue; that he believes he 

purchased it in 1923, from a Miss Hubby, now de¬ 
ceased; that a contract of sale exhibited to him bore his 
signature, and, he thinks, that of Miss Hubby as well; that 
the sale was carried out in accordance with the terms of the 
contract ; and that the properties are two in number, lo¬ 
cated at the southeast corner of 10th and Pennsvlvania 

•/ 

Avenue, N. W. 

Upon examination by attorney for the owner of Lot A, 
Square 349, witness stated that the property was in very 
good condition when he purchased it, the same condition as 
it is todav; that at the time of the sale Miss Hubbv was not 
a voung woman, more than fifty, mavbe more than sixtv; 
that the property had not been sold for a long time, maybe 
fifty or sixty years; that the old lady was a very good friend 
of -witness; that she said if she ever made up her mind to 
sell the property she would give it to witness, nobody else 
but witness; that he had been a tenant there since about 
1913; and that witness thinks he got the property at half 
price, maybe less than half price. 
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Upon further examination by counsel for Government, 
witness stated that Miss Hubby was a perfectly intelligent, 
sane woman at the time of the sale. Whereupon the follow¬ 
ing occurred: 

“The contract is offered in evidence, your Honor. 

“Mr. Wilkes: We object, for that it does not £ake into 
consideration the elements of a fair market sale^ and as¬ 
sume that your Honor will overrule it and allow tis an ex¬ 
ception? ! 

“The Court: Overruled. Understand, I am not ruling 
that it is a fair market sale. All my ruling is is that it is 
such a sale as a jury of laymen may be entitled to receive 
and weigh and give it any weight or no weight. I am not 
saving it is a fair market sale. 

“Mr. Bell: And your Honor is not saying that; it is not 
a fair market sale. 

“The Court: No, I am not. It is the kind ofjevidence 
that a layman has a right to consider in a condemnation 
proceeding.” 

i 

i 

66 The contract shows that the price of the property 
was $56,000.00, $20,000.00 cash, balance of $136,000.00 
payable in yearly payments over a period of niipe years, 
interest six per cent payable semi-annually. 

Joseph B. Bowling was called as a witness for the United 
States and testified that he is Vice-President of ijhe B. F. 
Saul Company; that he has been in the real estate business 
for twenty odd years; that as an officer of the Sdul Com¬ 
pany, he sold the property known as 924 Pennsylvania Ave¬ 
nue and running back to 929 C Street, N. W.; thht it was 
improved by a building, only the first floor of which witness 
had been in; that it was used, at the time, as a sc^rt of an 
amusement place with slot machines, penny picture ma¬ 
chines and a shooting gallery located therein; that the seller 
was George Menke and the purchaser Sidney W. Langford; 
that he is able to identify the contract of sale between the 
parties and to state that the settlement was made in ac¬ 
cordance with the terms of the contract ; that th^re were 
things very unusual about the sale; that Mr. Meijke came 
to the Saul Company to advise him at what price td sell the 
property; that he was told the price, and did not want to 
get that price; that he thought it was too much; that wit- 


i 
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ness, and his associates, find that this is very unusual in 
selling real estate, it generally being the other way around; 
that the owner of the property came to Mr. Saul and asked 
his advice; that he had been offered $25,000 for the prop¬ 
erty; that, witness and Mr. Saul told the owner that they 
would like to look at the property and see what it could sell 
for; that then the Saul Company advised the owner what he 
could get for it, and the owner would not let them sell it 
for that; and that the then owner of the property insisted 
on selling it for less than the Saul Company could get for 
it, in their opinion. 

67 Upon examination by attorney for the owner of 
Lot A, Square 349, witness stated that B. F. Saul 
Company was to get a commission; that in spite of that 
however the witness advised the owner not to make the 
sale; that witness and Mr. Saul told the owner the Saul 
Company could sell the property for more money; that the 
owner said he did not want to be too hard on the purchaser; 
that the purchaser had been a tenant of the property; that 
the purchaser did not make any offers for the property, 
witness telling him what the owner would take for it, which 
offer was accepted right away; that it took two or three days 
to make the deal; that witness went down to look at the 
property and asked the tenant if he would be interested in 
buying it, and he said yes; that witness asked him what 
price, and lie said, as witness recalls, $25,000.00; that wit¬ 
ness then said “Yes, I expect you would”; that he then 
discussed the price with the owner and the owner said he 
would not sell it for more than $30,000.00; that witness is 
Vice-President and the principal appraiser for the B. F. 
Saul Company; that he has been an officer of that company 
going on fourteen years; that he appraises for all the loans 
made by that company throughout the District of Columbia; 
that witness was permitted to answer over objection that in 
his opinion $30,000.00 was not the fair market value of the 
property at the time of the sale and he and Mr. Saul told 
Mr. Menkc they could get him more money for it; that he 
talked the matter over with Mr. Saul and that was Mr. 
Saul’s judgment as well as the judgment of the witness. 

Witness, on further examination by Government counsel, 
stated that lie had not been talking with attorney for the 
property owner about the matter within the past few days; 
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that he mentioned to him in coming in that he had 
68 been called in this case; that he has had no talk with 
property owners’ counsel about the sale; thlat he does 
not know that he ever mentioned it to him; that witness has 
told a great many people about the sale, because it was a 
rather amusing thing, from the standpoint expressed a little 
while ago; that witness asked tenant what he would give for 
the property, and tenant stated he would givp $25,000. 
Whereupon, the following occurred: 

“Mr. Bell: I offer this contract in evidence andl ask that 
it be marked with the appropriate number. 

“Mr. Wilkes: We object, for that it does not show a 
fair market sale. 

“The Court: I will overrule the objection.” 

I 

The contract is dated June 29, 1920, shows a iale price 
of $30,000.00, $5,000.00 at date of conveyance, of which 
the $1,000.00 deposit was a part, purchaser to give a deed 
of trust for $25,000.00, with interest at six per dent, pay¬ 
able semi-annually, $5,000.00 payable on or before six 
months, $5,000.00 on or before two years and ^15,000.00 
payable three years, commission to B. F. Saul Company 
of three per cent for closing sale is provided fo|r. 


James A. Messer was called as a witness for jtlie Gov¬ 
ernment and testified that he is President of the James A. 
Messer Plumbing Supply Company, tenant of Parcel I; 
that this company and its predecessor has occupied the en¬ 
tire building for thirty-five years, renting during that time 
from the present owmers; that the rent was based upon a 
Five Hundred Dollar ($500.00) a month rental, plus taxes 
of Seventeen Hundred Twenty-three Dollars arid eighty 
cents ($1723.80) and insurance in the amount of Fifty Dol¬ 
lars and twenty cents ($50.20), which tw’o items ijncreased 
Hie yearly rental to the extent of Seventy-seven llun- 
69 dred and Seventy-Four Dollars ($7774.00) ;j that the 
rent has been the same for thirty-five year^, subject 
to changes in taxes; that the tenancy commenced writh a 
five year lease with privilege to renew for five years, and 
has been extended since, until three or four months ago 
when the last lease expired. 

Under cross-examination, witness stated that Although 
he had met Mr. Loughran a number of times dulring the 
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latter's lifetime lie did not know him particularly closely; 
that since the death of Mr. Loughran, he has known Mrs. 
Loughran and the daughter very well; that no attempt was 
ever made to raise the rent after Mr. Loughran’s death; 
that the relations have always been extremely friendly; 
that the impression witness has received from Mrs. Lough¬ 
ran and her daughter was that thev were very anxious for 
witness to stay and that the corporation apparently had 
been a very good tenant; that the yearly rental, including 
taxes and insurance, is Seventy-seven Hundred and Sev¬ 
enty-four Dollars ($7774.00); that witness could not say 
whether or not he would pay more for the building if re¬ 
quired so to do; that he thinks that the rent is very rea¬ 
sonable. 

Upon further examination by counsel for the United 
States, witness stated that he thinks the rent is a fair one 
for the building. 

Thereafter, the following occurred: 

“Mr. Wilkes: Just for the purpose of the record, may it 
be understood that the sales as to which reasons for objec¬ 
tions were stated as to Parcel I—that in those sales we are 
granted an exception? I am not sure that I actuallv noted 
that. 

“The Court: Certainlv.” 

Whereupon, on rebuttal, and further to maintain the 
issues on their part joined the owners of Lot A, Square 
349, called John Loughran, who testified that he is 
70 one of the heirs and a trustee of the Loughran estate, 
and as such is interested in the southwest corner of 
Pennsylvania Avenue and Tenth Street, N. W., where 
James A. Messer Company, Inc., is tenant; that James A. 
Mitchell Company were the original lessees of the property 
and that Mr. Mitchell for some reason had to leave the 
city and the name of the company was changed to James A. 
Messer & Company; that to his personal knowledge Mitchell 
and Messer have occupied the property from twenty-five to 
twenty-eight years; that the rent has been raised twice, to 
the knowledge of witness; and that the last time was at 
the expiration of the present lease. 
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Thereupon, a lease dated May 22, 1924, which provided, 
among other things, as follows was introduced: 

44 Witnesseth, the party of the first part hereby leases 
to the party of the second part, premises known as One 
Thousand (1000) Pennsylvania Avenue, Northwest, situ¬ 
ated on Lot A, Square numbered 349, in said City of Wash¬ 
ington, District of Columbia, as an office and ware-house 
for the plumber’s supply business, for the term of five (5) 
years, commencing on the first day of June, 1924, and end¬ 
ing on the 31st day of May, 1929, at and for the yearly rental * 
of Six Thousand Dollars ($6,000.00) payable in monthly 
installments, in advance, that is to say, Five Hundred Dol¬ 
lars ($500.00) on the first day of June, 1924, as the first 
installment and a like sum of Five Hundred Dollars 
($500.00) on the first day of each ensuing month thereafter. 

4 ‘ It is further agreed, by and between the partieis hereto, 
that in addition to said yearly rental of Six Thousand Dol- 
lars ($6,000.00) hereinbefore agreed upon, they, the said 
parties of the second part are to pay the increase in the 
lax imposed on said real estate, that is to say, from June 
1, 1929 such increase of taxes during said period to be paid 
in monthly installments in advance, with the aforesaid 
rental. 

44 It is further agreed, by and between the partieb hereto, 
that at the expiration of the above five years (nambly June 
1, 1929) the party of the second part is to have the privi¬ 
lege of renewing this lease for an.additional five years at a 
rental of Seventy-Two Hundred Dollars ($7200j00) per 
year payable in regular monthly installments of Six Hun¬ 
dred ($600.00) Dollars upon the first of each nionth as 
above stated, until Mav 31, 1934, together with the Increase 
in taxes as covered above. 

:Vs # # # * * j * 

. 

71 4 4 It is further agreed, by and between the parties 

hereto, that should the premises or real estate here¬ 
inbefore described be condemned for public purposes, or 
proceedings with the view to condemnation be instituted 
by the United States Government, the same shall |operate 
as a termination of this lease, and that the parti of the 
second part will give up possession of said premises upon 
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sixty (60) days notice from the party of the first part, and 
should this lease be terminated by reason of such condem¬ 
nation proceedings as are hereinbefore referred to, said 
parties of the second part agree to pay rent up to the date 
ho shall give un such possession and waives any claim for 
damages or possible damages against the party of the 
first part.” 


Witness further testified that due to the fact that the 
Government was going to condemn the property the tenant 
• would not exercise his right to renew for an additional 
period of five years, but remained as a monthly tenant for 
$500.00 per month, plus taxes and insurance. 


Whereupon J. Dallas Grady was called as a witness in 
rebuttal and the following occurred: 

“Q. Mr. Grady, you have heretofore qualified as an ex¬ 
pert witness in this case, have you not? A. I have. 

“O. Mr. Gradv, have vou heard the testimonv as to the 
rent actually received for the Messer property? A. I have. 

“Q. In your judgment, is that a fair and adequate rent? 

‘‘Mr. Bell: I object. 

“The Court: Objection sustained. This is not rebuttal. 

“Mr. Wilkes: May it please your Honor, there is noth¬ 
ing as far as I can recall in our case as to the rental. The 
Government introduced the question of rent into the case, 
and I respectfully submit that, they having done so, and 
having also gotten i from Mr. Messer a statement just as 
he was leaving the stand, after some hesitation, that he 
thought it was a fair rent- 

“Mr. Bell: I do not recall any hesitation about it. This 
is a matter that could have been and should have 
72 been, if proven at all, proven in the case in chief as 
throwing light upon the valuation of the property. 

“Mr. Wilkes: We believe that it does not throw any sub¬ 
stantial light upon the valuation o'f the property, and in 
view of the fact that the Government in its case has brought 
it out, I should think that we would have the right to go 
into that on rebuttal. 

“The Court: I do not think so. I will sustain the ob¬ 
jection. 

“Mr. Wilkes: An exception, your Honor. 

“That is all.” 
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Whereupon the following tender of proof was made: 

“Mr. Wilkes: We offer to prove by Mr. Grady that in 
his judgment rentable space on the first floor, amounting 
to 2198 square feet, is worth at the rate of $2.50 pep square 
foot; on the second, third, fourth, and fifth floors jcontain- 
ing in the aggregate 8,792 square feet, at a fair rental value 
of $1.00 per square foot; that the basement, containing 
approximately 2,198 square feet, is rentable at a fair rent 
of 50 cents per square foot. 

“Each of the rates per square foot as given, on the basis 
of the yearly rental, would make a total annual gross rental 
of $15,381. An allowance of 33% per cent of the gross rent 
for taxes and maintenance would amount to $5,129, leaving 
a net rental of $10,257, which is 6.041 per cent on i$160,000 
total valuation. 

“We further offer to prove that he arrived at tlfat value 
in view of his general real estate experience and ^fter ar¬ 
riving at the rental value and total value, he checked up 
on the rentals of the properties known as 1218-1220 D 
Street, Northwest, otherwise known as the Gichnbr Build¬ 
ing, and determined that that property has actually rented 
over a period of more than ten years at a gross rental of 
96 cents per square foot. 

“The Court: I will have to exclude it, on the ground that 
it is not rebuttal. There is no evidence by the Government 
as to the rental value of this property except such evidence 
as could be derived from the actual rent received. If the 
Government’s proof of actual rent received was untrue, 
you could contradict it and say what the real rent was, but 
to reopen the case to put in expert testimony as to the 
rental value is not rebuttal and, if done, would in tiurn give 
the Government the right to call expert fitnesses. 
73 “Mr. Wilkes: Your Honor will allow us an ex¬ 
ception? 

“The Court: Yes.” 

| 

At the close of the case in chief of the owner of Lot A, 
Square 349, the following occurred: 

“Mr. Wilkes: That is our case, your Honor. 

“I have a record here of the tender made in connection 
with certain of Mr. Weller’s properties, which I Intended 
offering prior to the close of my case, and I overlooked 
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doing* so. I should like to make the tender as set forth in 
pages 68, 69 and 70. 

44 1 had a subpoena drawn up for the production of the 
two principal sales here known as the C. & P. Telephone sale 
at 10th and E, and the three Heurich purchases at 10th and 
Pennsylvania Avenue, but I did not press it in view of the 
fact that this action had been taken bv the court. 

44 The Court: I have no objection to your making the 
tender. 

44 Mr. Wilkes: May it be stipulated, then, that the tender 
is made on behalf of Lot A, Square 349, known as Parcel 
Xo. I in these proceedings, to produce the contracts of sale 
as set out on pages 68 to 70 of the record, which tender is 
rejected by the court for the reasons heretofore stated by 
the court, and an exception is allowed? 

44 The Court: Yes.’’ 


The tender referred to above was as follows: 

44 We offer to prove by this witness that Lot 15 in Square 
322, 423 12th Street, sold in 1923, 750 feet, at $52.66 a 
square foot, making a total of $39,500. 

“Square 322, Lot 804, 425 12th Street, 957 square feet at 
$75.98 per square foot, $48,500. 

“Square 322, Lot 805, 427 12th Street, 987 square feet at 
$75.98 per square foot, $75,000. 

“Square 291, Lot 800, 1201 Pennsylvania Avenue, North¬ 
west, 1895 square feet at $94.98 per square foot, $180,000. 

“Square 291, Lot 801, 1203 Pennsylvania Avenue, 
Northwest, 2000 square feet at $45.00 per square foot, 
$90,000. 

74 44 Square 291, Lot 803, 1231-1233 Pennsylvania 

Avenue, Northwest, lot 35.83 feet on Pennsylvania 
Avenue, $140,500, all cash, 91.30 feet west side, east side 
80 feet, $47.19 plus per square foot; 2977 square feet. 

“Lots 805 and 17, Square 291, Sterling Hotel, corner 
13th and E Street, $700,000, all cash; bought from Charles 
Jacobson; $69.32 plus per square foot, 10,097 square feet. 

4 4 Lot 804, Square 291, northeast corner Pennsylvania 
Avenue and 13th Street, 1237-1239 Pennsylvania Avenue, 
413-13th Street, $467,800, all cash; 39.90 feet on Pennsyl¬ 
vania Avenue, 78.50 feet on 13th Street; 68.85 in rear; 
$105.83 plus per square foot, 4420 square feet. 
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“Lot 30, Square 291, 1235 Pennsylvania Avenue, $72,500, 
all cash, Pauline Baum, seller, Laurence J. Heller. 13.89 
feet on Pennsylvania Avenue, 93.20 feet west side, 91.30 
feet on east side. $55.67 plus per square foot, 1302 square 
feet.” 


The Court rejected the offer as made, having thejretofore 
ruled that he would not permit the proof of sales 6f prop¬ 
erty on the north side of or north of Pennsylvania Avenue. 

The evidence adduced on behalf of the owners of Lot A, 
Square 349, as improved, tended to prove a fair! market 
value of from $155,000.00 to $174,495.00; and the ^vidence 
adduced on behalf of the Government as to the sarqe prop¬ 
erty tended to prove a fair market value of from $95,000.00 
to $105,000.00. ! 

The Court granted Government’s prayer for instructions 
numbered VII as follows, as to which exception was allowed 


by the Court to owners of Lot A, Square 349: 


“Recent bona fide sales under fair market conditions, or 
recent bona fide contracts of sale under like conditions of 
any lot or lots, parcel or parcels within the limits of the 
area to be condemned, or in the vicinity thereof, or so 
situated as to have a bearing upon the market value of the 
land to be condemned in this proceeding, may be considered 
by the Jury in so far as such sales or sale contracts, looking 
at the circumstances of each instance, may reasonably be 
regarded as evidencing, or throwing light upon the fair 
market value of the land to be condemned unaffectecf by the 
Government’s declared intention to acquire land for the 
public purposes mentioned in said Act of Congress pf May 
25, 1926 and the act amendatory thereof of Januhry 13, 
1928, or by any other special or extraordinary Circum¬ 
stances, whether likely to enhance or to depress the price.” 

The Court denied prayers for instructions numbered I 
and II requested by the owners of Lot A, Square 349, 
75 as to which exception was duly noted and allowed. 
They are as follows: 

I. “The jury is instructed that if, in their judgment, any 
sale which may have been offered in evidence in this case 
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shall appear to them to have been made under other than 
fair market conditions, then they shall not in any way con¬ 
sider such sale in arriving at the award.’’ 

II. “The jury is instructed that they shall not in any 
way consider, in arriving at their award, in this case, any 
sale which was made under other than fair market condi- 

i 

tions, even though evidence of such sales may have been 
introduced in evidence herein.” 

And thereafter the jury was instructed by the Court as 
follows: 

76 In the Supreme Court of the District of Columbia, 

Holding a Special Term as a District Court of 
the United States. 

District Court Docket No. 2044. 

In re Acquisition of Square 349, in the City of Washington, 

District of Columbia. 

Instructions. 

I. The duty to be performed by the Jury in this case is 
to ascertain and award just compensation for the several 
parcels of land, including the structures thereon, to be 
taken in this proceeding. 

77 II. Each parcel of land sought to be condemned 
is to be appraised at its present fair market value 

with reference to the most valuable use or uses to which it 
could be lawfully put, if no act of Congress had been en¬ 
acted authorizing 1 the acquisition of such land for public 
purposes and, if no proceedings had been instituted for its 
condemnation. The several parcels are to be appraised as 
separate properties, but if several contiguous properties 
are owned by the same person or persons, the Jury shall 
make a single award covering the aggregate value thereof, 
unless the value of such contiguous parcels, for the pur¬ 
pose of a separate sale of each, shall be found to be greater 
than the value of such parcels for the purpose of sale as a 
whole, in which case the Jury shall make separate awards 
for the same. 
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78 ILL By fair market value is meant what the prop¬ 
erty would sell for in cash, or on terms of Reasonable 

credit equivalent to cash, by one who is willing but is not 
obliged to sell, to one who desires but is not obliged to 
buy. j 

79 IV. The market value of the land is not limited to 
its value for the use or uses to which it is now be¬ 
ing applied by the owners thereof or to the value indicated 
by their present income from such property. If the whole 
or any part of said land, is peculiarly adapted bk’ its loca¬ 
tion, surroundings, natural advantages or intrinsic char¬ 
acter, to some particular use or uses which gives it a 
higher market value than it would otherwise have, the cir¬ 
cumstance or circumstances which make up suclfi peculiar 
adaptability for such particular use or uses, sh^ll be con¬ 
sidered and the amount awarded as compensation for the 
land should be based upon its present fair market value for 
the most valuable use or uses for which it is shown to be 
adapted. 

By the most valuable use or uses to which the 1 property 
can or may be put, is meant either some existing use, or 
one which the evidence shows is so reasonably likply in the 
near future that the availability of the property! for that 
use would affect its present market price and would now be 
taken into account by a purchaser under fair market condi¬ 
tions. It does not mean that the Jury should attempt to 
appraise the present fair market value of the property by 
its adaptability or availability for remote and conjectural 
future uses. 

80 V. The Jury are instructed that in ascertaining 
the value of the land to be condemned they shall not 

take into consideration, as an element of value, either in¬ 
creasing or decreasing the same, the use or uses to which 
the Government intends or proposes to put the prpperty in 
the event that the Government acquires it, nor shall they 
take into consideration, as an element of value, ajny effect 
that the Government’s declared intention to acquire such 
land or any other land for public purposes may have had 
thereon. 

81 VI. The Jury are instructed that in making their 
appraisement of the value of such land they shall not 
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take into consideration the question whether a specific sum 
of money has or has not been appropriated, or is or is not 
available, for the acquisition of the property sought to be 
condemned. 

82 VII. Recent bona fide sales under fair market con¬ 
ditions, or recent bona fide contracts of sale under 

like conditions of any lot or lots, parcel or parcels within 
the limits of the area to be condemned, or in the vicinitv 
thereof, or so situated as to have a bearing upon the market 
value of the land to be condemned in this proceeding, may 
be considered by the Jury in so far as such sales or sale 
contracts, looking at the circumstances of each instance, 
may reasonably be regarded as evidencing, or throwing 
light upon the fair market value of the land to be con¬ 
demned unaffected by the Government’s declared intention 
to acquire land for the public purposes mentioned in said 
Act of Congress of May 25, 1926 and the act amendatory 
thereof of January 13, 1928, or by any other special or 
extraordinarv circumstances, whether likelv to enhance or 
to depress the price. 

83 VIII. The Jury are instructed that, although evi¬ 
dence is receivable touching the value of the land 

with and without the buildings thereon, the probable cost 
of reproducing such buildings and the extent of deprecia¬ 
tion and obsolescence, having regard to the present actual 
condition of said buildings, nevertheless the duty of the 
Jury is to determine and appraise the present fair market 
value of the land with the buildings thereon as an entire 
property. For this purpose the Jury should consider evi¬ 
dence of reproduction cost, depreciation and obsolescence 
onlv in so far as such evidence tends to throw light on the 
present fair market value of the property as an entirety. 
In considering evidence concerning what would be the fair 
market value of such land without the buildings thereon, 
they should consider whether such buildings arc adapted 
to the most valuable use of the land and the extent to which 
they affect its present fair market value as now im¬ 
proved. 

84 IX. The Jury are instructed that the market value 
of property is not affected by the personality of its 

owner; and that in determining the market value of the 
property to be condemned in this proceeding, the property 
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is not to be valued in the light of any association or senti¬ 
ment which may make it peculiarly desirable to tHe present 
owner or owners, but solely with regard to its present worth 
in the market. 

85 X. If there are several interests, as estates for 
life, or in remainder, or of leasehold, or in Reversion, 

in any of the land to be condemned, the proper course is 
for the Jury to ascertain the market value, if aiiy, of the 
fee simple entire, not divided into successive interests but 
as if belonging to one person. Said fee simple v&lue shall 
then be distributed between the successive interests by 
determining the market value, if any, of the estates for life 
or leasehold and then deducting the values of the sgme from 
the value of the fee simple, to determine the value of 
estates in remainder or reversion. 

When the fee title is vested in a trustee for the benefit 
of another, with power of disposition by sale or otherwise, 
onlv one valuation shall be made; but no consideration for 
the purpose of this instruction shall be given tty the so- 
called deed of trust used in the District of Columbija for the 
securing of loans on real estate. 

86 XI. A dower right in any parcel of said rdal estate 
is the widow’s right to one-third part in value of 

such parcel during her life. The Jury in estimating the 
present money value of such dower right shall \jalue the 
same at not exceeding one-sixth or less than one-t|wentieth 
of the value of the entirety of such parcel, as may be just 
and equitable according to the age, health and condition of 
the widow, as set forth in Section 89 of the Code of the 
District of Columbia, and in the 67th Equity Rule of this 
Court. 

The present money value of the life estate in tHe whole 
of any parcel will be estimated at three times the value of 
the dower interest under like conditions. 

87 XII. The present money value of a leasehold inter¬ 
est is the present market value in money of the| residue 

of the term vet to run with reference to the most Valuable 
use or uses to which the same may be lawfully put;! that is, 
what would be its present money worth over and above the 
obligations of the lease, to an assignee or purchase^ willing 
and able to assume and perform the obligation of tjie lease 
for the residue of the term after the return of the 
award. 
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88 XIII. When the unexpired residue term of a lease 
is to be appraised, the Jury will determine its pres¬ 
ent fair market value in accordance with instruction XII; 


and then, if they find it has any present market value, they 
will state the amount that such sum is to be reduced per 
month from the first rent day following the return of the 
award until the actual taking of the property by the United 


States; and if such term expires before such actual tak¬ 


ing, there shall be no allowance for such leasehold in¬ 


terest. 


89 XIV. There shall be no compensation to tenants 
at will or by sufferance, or from month to month. 
Tenancies at will, and by sufferance and from month to 


month are defined in Sections 


1034, 1035 and 1030 of the 


Code of the District of Columbia. 


90 XV. The Jury are instructed that the land in Par¬ 


cel VIII in this proceeding is a private alley left for 
the convenience and accommodation of Lots 3, 4 and 5 in 
the subdivision made by Lewis H. Machen. The said land 


constituting such alley space is subject to a perpetual ease¬ 
ment of way for the use and benefit of the owners of said 
lots, one of which, namely Lot 4, is already in the owner¬ 
ship of the United States. The fee simple estate in said 
alley, if said estate is not in the owners of the abutting lots 
according to theii* several frontages on said alley to the 
middle line thereof, is subject nevertheless to a perpetual 
easement for the benefit of the owners of said lots, and has 
only such value as it may fairly be believed that a pur¬ 
chaser under fair market conditions would pay for such fee 
simple subject to such easement and not what such land 
would be worth if not encumbered with such easement. 


If the Jury find that a purchaser under present fair 
market conditions would give nothing for the fee simple in 
such land subject to said alley easement, they should ap¬ 
praise the fee simple estate in said alley at a purely nomi¬ 
nal sum. 


91 XVI. In appraising the value of the land in this 
proceeding, no compensation can be allowed for the 
loss of future profits or business of any character, or for 
any injury to business whatsoever, or for any expense or 


« 


UNITED STATES OF AMERICA. 


71 


inconvenience of moving, or for any furniture, fjttings or 
other personal property, or for any loss in value to fixtures, 
if any, arising from the removal thereof by the lowner or 
owners of such fixtures; nor can the difficulty of procuring 
other places of residence or for business purposes be con¬ 
sidered. And the Jury are instructed that only |ust com¬ 
pensation for the land and buildings actually taken is the 
subject of their inquiry, and that they have nothing to do 
with claims for damages of any kind, beyond the compensa¬ 
tion justly due for the land, buildings and other structures 
the Government is seeking to acquire for public pur¬ 
poses. 

92 XVII. The members of the Jury may separate 
when not engaged in the consideration of tneir ver¬ 
dict. When the Jury, or a majority of them, shall have 
agreed upon and signed their verdict, they shall, through 
their foreman, so notify the Court, and the Cpurt will 
thereupon pass an order setting a day for the return of the 
verdict in open Court. 

The verdict must be in writing subscribed by the jurors 
concurring therein, and must set forth the compensation to 
be paid for the taking of the land to be condemned. A writ¬ 
ten form to be used by you in returning your verdict will 
be furnished vou bv the Court. 

•f •/ 

93 The foregoing is the substance of all of tjhe testi¬ 
mony bearing upon the exceptions herein reserved 

on behalf of respondents. 

And thereupon, and as all of said exceptions wtre duly 
noted and allowed as aforesaid before the jury retired to 
consider of its verdict, and because the matters and things 
hereinbefore recited are not matters of record, in brder to 
make the same a part of the record herein, which U hereby 
ordered, so that the respondents may have their case re¬ 
viewed on appeal, the respondents, by their attorneys, 
move the court to sign and seal this, their bill of excep¬ 
tions, to have the same force and effect as if each and every 
one of said exceptions had been separately signed and 
sealed which motion is granted by the court; and thereupon 
the respondents tender this, their bill of exceptions, and 
request the court to sign and seal the same, which is ac- 
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cordinglv done, now for then, this 6th day of January, 
1932. 

For the Court: 

JOSEPH W. COX, 

Acting in Place of Alfred A. 

Wheat, Chief Justice. 

Approved. 

H. W. GLAISE, 

Attorney s for United States. 

WILLIAM E. LEAHY, 

J. C. W. 

JAMES C. WILKES, 

Attorneys for Oivners. 

Endorsed on cover: District of Columbia Supreme 
Court. No. 5585. ! John Loughran et al., appellants, vs. 
United States of America. Court of Appeals, District of 
Columbia. Filed Jan. 8, 1932. Henry W. Hodges, Clerk. 
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John Lough rax, Joseph Loucheax and Charles 

Loughran, Appellants, 

vs. 

United States of America, Appellee. 


BRIEF OF APPELLANTS. 


STATEMENT OF FACTS. 

This proceeding was instituted by the United Staites 
under the Acts of May 25, 1926 (44 Stat. L., 630), and 
January 13, 1928 (45 Stat. L., 51), authorizing the 
condemnation of certain lands south of Pennsylvania 
Avenue, Washington, D. C., including all buildings 
and other structures thereon, to provide suitable ac¬ 
commodations in the District of Columbia for the 
executive departments and independent establishments 


i 

i 





of the Government not under any executive depart¬ 
ment, and suitable grounds, parking and approaches 
thereto. (R. ‘2, 3 and 4.) 

The property condemned by these proceedings is all 
located in Square 349, bounded by Pennsylvania Ave¬ 
nue, Tenth Street, 0 Street and Eleventh Street, 
Northwest. Ten of the parcels in this square were in 
public ownership at the time of the institution of this 
proceeding (1\. 6), and the eight remaining parcels 
were included in the proceeding (R. 6-7). 

This appeal embraces only Parcel I, of the eight 
parcels condemned. It is known for purposes of 
assessment and taxation as Lot A, Square 349, con¬ 
taining 2,083.21 square feet, and improved by premises 
1000 Pennsylvania Avenue, Northwest. It was owned 
by appellants, as surviving trustees under the last 
will and testament of Daniel Loughran, deceased, and 
was occupied by James Messer Company, Inc. (R. 7), 
plumbing supply house (R. 59). 

The building (a photograph of which is reproduced 

on page 73 of the record) is prominently located on 

the southwest corner of Tenth and Pennsylvania Ave- 

nue, Northwest. From the front door the Treasury 

on the west, the Capitol on the east and Massachusetts 

Avenue on the north mav easily be seen, and there 

are onlv two sites on the south side of Pennsylvania 
• * 

Avenue which can compare favorably with the one 
under consideration, the first being the old Southern 
Railway sitei at Twelfth and Pennsylvania Avenue, 
and the other the Oyster corner at Ninth and Penn¬ 
sylvania Avenue (R. 43). 

Testimony was taken before Mr. Chief Justice 
'Wheat and a jury of five (R. 42 and 28). The evidence 
adduced on behalf of the owners of Parcel I tended to 


o 
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prove a fair market value of from $155,000.00 to $1|74,- 
495.00; and the evidence adduced on behalf of the (gov¬ 
ernment as to the same property tended to prove a 
value of from $95,000.00 to $105,000.00 (R. 65). {The 
verdict was $116,408.40 (R. 30). j 

A motion to vacate the verdict and for a new tjrial 
was tiled by the owners of Parcel I (R. 33 to 35), and 
the same were overruled and a iinal judgment entered, 
from which an appeal was noted by appellants (R. 36 
and 37). 

ASSIGNMENTS OF ERROR. 

First: The Court erred in refusing to allow evi¬ 
dence of sales on the north side of, or north of, Penn¬ 
sylvania Avenue. 

Second: The Court erred in refusing to permit fit¬ 
nesses Grady, Herbert and Bones to testify relative 
to the sale of Lot 800, Square 291; or to compare said 
lot with Lot A, Square 349; or to tell which lot of the 
two, in his opinion, is more valuable; or to compare 
the value of property on the north side with that j on 
the south side of Pennsylvania Avenue, between Ninth 
and Fourteenth Streets. 

Third: The Court erred in expressing its opinion, 
before the jury, as to the difference in values on jhe 
south as compared with the north side of Pennsyl¬ 
vania Avenue and/or north of Pennsvlvania Avenue. 

/ » 

Fourth: The Court erred in permitting witness 
Bones to be cross-examined with respect to specific 
sales after witness had stated he had not considered 
the same. 

Fifth: The Court erred in refusing to strike out the 
testimony, or any part thereof, of witness Middleton, 
in spite of the consideration given by said witness of 
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certain sales north of the south side of Pennsylvania 
Avenue about which said witness could not be cross- 
examined. 

SirfIt: The Court erred in refusing to exclude evi¬ 
dence of a sale of Lots 1> and S07, Square 341). 

Seventh: The Court erred in refusing to exclude 
evidence of a sale of Lot 80 G, Square 380. 

Eighth : TheCourt erred in refusing to exclude evi¬ 
dence of a sale of Lots 809 and 802, Square 380. 

Ninth: The Court erred in refusing to permit evi¬ 
dence' relative to the erection of an electric sign upon 
the building erected upon Lot A, Square 349. 

Truth: The Court erred in ruling that evidence as 
to the availability of Lot A, Square 349, as improved, 
for the erection! and maintenance of an electrical dis¬ 
play sign thereon, is inadmissible as too speculative 
and not an element of value. 

Eleventh: The Court erred in refusing to exclude 
evidence by witness Middleton as to the rental price 
of Lot A, Square 349. 

Twelfth: The Court erred in refusing to exclude 
evidence of rents alleged to have been paid upon other 
pieces or parcels of ground as improved. 

Thirteenth: The Court erred in refusing to exclude 
evidence by witness Moore based upon an assumed and 
unproven rent, and the extent of consideration given 
to such rent bv said witness. 

Fourteenth: The Court erred in refusing to allow 
evidence of entire rental agreement as to Lot A, Square 
349. 


Fifteenth: The Court erred in refusing to permit 
J. Dallas Grady, in rebuttal, to testify as to the fair 
rental of Lot A, Square 349. 

Sixteenth: The Court erred in admitting and ex¬ 
cluding evidence. 
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Seventeenth: The Court erred in granting Govern¬ 
ment’s prayer for instructions numbered VII. 

Eighteenth: The Court erred in rejecting pravdrs 
offered on behalf of the owners of Lot A, Square 34-th 
numbered I and II. 

Nineteenth: The Court erred in ratifying* and con- 

firming the verdict over objections and exceptions by 

the owners of Lot A, Square 349, because of errors 

committed bv the Court during the trial of the calse 

w 

before the jury. 

Twentieth: The Court erred in ratifying and co|n- 

• i 

firming the verdict over objections and exceptions by 
the owners of Lot A, Square 349, because the a wap] 
is grossly inadequate, unreasonable, and does not pro¬ 
vide for just compensation as guaranteed by the Con¬ 
stitution of tlie United States. 


ARGUMENT. 

I. j 

It was error to exclude from evidence sales of property 
on the north side of, and north of, Pennsylvania 
Avenue, and admit sales on the south side of, and 
south of, Pennsylvania Avenue. 

The first assignment of error deals with the rejec¬ 
tion bv the Court of all testimony relative to sales bn 
the north side of, and north of, Pennsylvania Avenqe, 
while admitting sales south thereof. In other words, 
the court drew an arbitrary line along flie south side 

i 

of Pennsylvania Avenue and ruled that no sales to t|u* 
north should be allowed to be proven. (R. 65.) Tender 
of proof as to nine sales in the prohibit area was made 
at the trial, and the same was rejected by the Court 
with exception allowed to appellants. (R. 64, 65.) But 
sales to the south were admitted. (R. 53 to 59, inc.) 
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The only reason given by the Court for not admit¬ 
ting evidence of sales across the street from appel¬ 
lants’ property was that to do so involved the intro¬ 
duction into the case of collateral issues. 

It is submitted that the proof of the sale of any prop¬ 
er! v other than the one being condemned involves col- 
lateral issues. In those few jurisdictions where the 
rule is against the proof of the sale of any properties 
other than those being condemned, the reason assigned 
is just as that assigned by the lower court in this cast' 
—that it involves the introduction of collateral issues. 

Pittsburgh & Western Pd. Co. vs. Patterson, 107 
Pa. State, 461. 

See Note—Ann. Cas. 1916 E, 602 (Minority 
Pule). 


In this case, the sales of other properties were admit¬ 
ted, however. Therefore, the reason advanced by the 
trial court could have no application. Furthermore, 
by instruction VII (P. 68), the jury was told that it 
might consider sales of property “within the limits of 
the area to be condemned, or in the vicinity thereof, or 
so situated as to have a bearing upon the market value 
of the land to be condemned in this proceeding. * * * ” 
When this instruction was given, however, no sales 

north of the south side of Pennsvlvania Avenue were 

%■ 


before the jury. 

While the admissibilitv of sales is largelv discretion- 
ary, the discretion of the court is not unlimited, and, 
where exceeded, the verdict and judgment thereon will 
be set aside. (Nichols on Eminent Domain, Yol. 2, sec. 
457, at page 1203, citing cases.) 


Some of the property being condemned by this pro¬ 
ceeding had no frontage on Pennsylvania Avenue (See 



plat R. pp. 21-22). As to those parcels which are borne 

distance removed from Pennsylvania Avenue, there 

*■ 

may be some reason for drawing the dead line so jas to 
exclude sales on the north side of Pennsylvania lAvc- 
nue; but, it is submitted, to invoke such a rule agpinst 
one of the most prominent corners on Pennsylvania 
Avenue is obviously unfair and an unjustifiable abuse 
of the trial court’s discretion. 

It is common knowledge to every resident in thd Dis- 

O %r 

trict of Columbia that for generations there has j been 
talk that the Government would take the property bouth 
of Pennsylvania Avenue from the Capitol to the Trea¬ 
sury, and some property to the north in the vicinity of 
the Peace Monument and the Union Station Plaza. It 

is also eonimonlv known that the result has been! that 

» 

few improvements have been made during this cehtury 
along the south side of the Avenue and belo^v it. 
Surely, then, there could have been only one result—a 
restricted market and a stultification of progress in 
that area. Vet, it was only in this area that the jjourt 
permitted the jury to have information as to sales. 
The Government, by its own actions, had throjvn a 
cloud over the property south of the Avenue, andjthey 
were permitted to take advantage of the situation by 
having nrices fixed bv sales under such conditions 
serve as the measure of the value of the property of 
appellants. 

It is settled law and common sense that salis of 
properties which have been enhanced in contemplation 
of the very proceeding before the court are not admis¬ 
sible. (Kerr, et al. vs. South Park Commissioners, 117 
U. S., 379.) By force of the same rule, where values 
have been depressed in contemplation of the same pro- 
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ceeding, such sales should not l)e admitted. But in this 
case then were the only ones admitted. 


II. 

It was error to refuse to permit witnesses Grady, Her¬ 
bert and Bones to (a) testify relative to the sale 
of lot 800, square 291, (b) compare that lot with 
appellants’ lot, and (c) compare the north side 
of Pennsylvania Avenue with the south side there¬ 
of between Ninth and Fourteenth Streets. 


Lot 800, Square 291, is located at the northwest 
corner of Twelfth and Pennsylvania Avenue, and is 
situated similarly with respect to frontage and depth 
to appellants' lot. (R. 43) An attempt was made to 
compare the two lots, and prove the sale after their 
similarity had been shown. The Court excluded evi¬ 
dence both as to the comparison and the sale. (R. 42 
to 48, inc.) The following is taken from Xiehols on 
Eminent Domain, Yol. 2, page 1203: 


“Evidence of the price paid at sales of other 
land, to be admissible in a land damage case, must 
be confined to land similarly situated, and of the 
same character as is taken, and, as a general prop¬ 
osition, to land in the same neighborhood.” 


It is submitted that the court should at least have been 
informed as to similarity between the two properties 
before undertaking to pass on the admissibility of the 
evidence. (See Laflin vs. Chicago, AY. & N. R. Co., 
infra.) 

It is further submitted that the law of this jurisdic¬ 
tion as expressed by Instruction VII (R. 6S) makes the 
sale in question admissible. 


“VII. Recent bona fide sales under fair nijarket 
conditions, or recent bona fide contracts otj sale 
under like conditions of any lot or lots, parcel or 
parcels within the limits of the area to bej con¬ 
demned, or in the vicinity thereof, or so sit bated 
as to have a bearing upon the market value of the 
land to be condemned in this proceeding, may be 
considered bv the Jurv in so far as such sales or 
sale contracts, looking at the circumstances oil each 
instance, mav reasonablv be regarded as evildenc- 
ing, or throwing light upon the fair market value 
of the land to be condemned unaffected by the Gov¬ 
ernment’s declared intention to acquire land for 
the public purposes mentioned in said Act of Con¬ 
gress of Mav 25, 1926, and the act amendbtorv 
thereof of January 13, 1928, or by any other spe¬ 
cial or extraordinarv circumstances, whether likelv 
to enhance or to depress the price.” 

The law, as expressed above, contemplates that jsoine 
discretion has been left to the jury in determining 
when, under the evidence before it, a sale may be con¬ 
sidered, but the Court relieved them of that discretion 
and for it substituted its own as to all sales across the 
street from appellants’ property, while permitting the 
jury to consider sales off the Avenue, and in j area 
which the United States has beclouded and caused to 
be blighted for generations. The ruling of the court 
in this respect is clearly shown by the following (R. 
46), referring to the exclusion of a sale across the 
street from appellants’ property: 


“The Court: I ruled that the question of 
whether it is comparable or not, and if so, to! what 
extent, involves issues so collateral and so remote 
from this issue, depending upon so many circum¬ 
stances, that it should not he submitted to laymen 
to decide (Italics mine.) 
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The rule of the Federal Courts, which has always 
been followed in this jurisdiction, with respect to the 
admissibility of sales is expressed as follows (Laflin 
vs. Chicago, W. & X. 1 \. Co., 33 Fed., 415 at 423) : 

“In determining the question of value and dam¬ 
age, it is proper to consider the evidence of act mil 
sales of other lands at or about the time of the 
taking by 'the defendant of plaintiff’s land, pro¬ 
vided such lands were of the same general char¬ 
acter, similar in situation, and located in the im¬ 
mediate vicinity of those of the plaintiff. Evi- 
dence of such sales, as bearing upon the question 
of market value, is often of great weight in deter- 
mining the value of real estate where such value is 


in issue. 




The same rule is generally approved in the various 
state courts, although there is a minority view reject¬ 
ing sales of similar property. (Lewis on Eminent Do¬ 
main, 3rd. Ed., Yol. 2, pg. 1138, sec. 662.) 

It is also submitted that the lower court should have 
permitted testimony as to the comparison between the 

north and south sides of Pennsylvania Avenue be- 

* 

tween Ninth and Fourteenth Streets, before excluding 
all sales north of the south side of Pennsylvania Ave¬ 
nue. (I\. 44; 64 and 65.) 


III. 

It was error for the court to state before the jury, in 
referring to values of properties other than the 
ones being condemned, that the real issue was the 
value of property south of the Avenue. 

The third assignment deals with certain observations 
made by the Court before the jury which, it is sub¬ 
mitted, tended to limit the jury, in determining the 
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value of appellants 7 property, to a consideration of 
sales and values south of Pennsylvania Avenue only. 
(R. 45 to 48.) j 

The colloquy between Court and Counsel (R. bottom 
of page 45 and top of page 4G) shows that the court 
insisted upon expressing his opinion that the “jreal 
issue 77 is “the value of the property south of there 77 
(Pennsylvania Avenue), and, the jury carried that as 
the Court’s opinion to the jury room. 

IV. I 

It was error to permit Government witness Middleton 
to consider certain sales north of Pennsylvania 
Avenue, but to refuse owners r counsel the right 
to inquire about his knowledge of such sales. 

I 

The fifth assignment deals with the refusal of the 
Court to permit owners 7 counsel to cross-examine Gov¬ 
ernment’s witness Middleton with respect to certain 
sales north of the south side of Pennsylvania Avehue 
which lie had considered in arriving at his conclu¬ 
sions as to the value of the property involved in this 
case; and the failure of the Court to strike out Midctle- 
ton’s testimony “for that he gave consideration| to 
certain sales north of Pennsylvania Avenue, as ! to 
which sales we were not permitted to cross-examjue 
him.” | 

A wide latitude is allowed in the cross-examination 
of an expert witness both for the purpose of determin¬ 
ing his qualifications and testing his knowledge ajnd 
competency. 

I 

Robinson, Trustee, et al vs. Railroad, etc., 175 
N. Y., 219. 
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K. C. & T. Rlv. Co. vs. Vickroy, 46 Kansas, 24S; 

26 Pac., 698. 

Railway Co. vs. Weidenmann, 77 Kansas, 300; 

94 Pac., 146. 

II is submitted that it is unfair to permit an expert 
witness to give consideration to a certain factor—such 
as a sale of other property—and permit his opinion to 
£0 to the jury, at the same time denying to opposing 
counsel the right to cross-examine the expert with re¬ 
spect to that factor for the purpose of testing the wit¬ 
ness with respect to the consideration given to it, his 
knowledge of the factor, and his general competency. 


V. 

It was error to refuse to exclude certain sales which 
were made under circumstances which were clearly 
not fair market conditions. 


In view of tlie ruling of the court eliminating from 
consideration all sales on the north side of, and north 
of, Pennsylvania Avenue, it is submitted that it was 
grave error to admit any one of the three following 
sales. 


Exceptions 6, 7 and 8 deal with the admission of the 
objectionable sales; and exception 18 deals with the 
refusal of the Court to grant special prayers directing 
the jury to disregard any of the three sales in ques¬ 
tion which the jury might find was made under other 
than fair market conditions. 

Richard A. Ford was called as a Government wit¬ 
ness to testify relative to the sale of lots B and 807, 
Square 349. (R. 53 to 56.) These properties are con¬ 
tiguous to appellants’ property on the west and on 
the south, and the sale of them would tend to influence 




the jury more than the sale of any other property in 
the permitted area. The witness testified that wli^n he 
purchased the property it was as badly out of repair 
as possible; that the revenue from it was not sufficient 
to pay the fixed charges of interest on the trusty and 
the taxes on the property; that it was bought subject 
to a first trust of $26,000.00 and a second tru£t of 
$10,000.00 in February, 1923; that at the time of the 
signing of the contract there was a defect in the title 
to a part of the property; that he did not think he paid 
the full fair market value for the property; that he 
would not have purchased it at its full fair market 
value; that lie bought it because it was a real bargain; 
that after its purchase he spent $4,000.00 or $5,000.00 
on tlie properties; that at the cost of the seller, the 
title by adverse possession was perfected by an equity 
suit; and that he no longer owns the property not has 
he been informed of its condition of repair since prior 
to a vcar and a half ago. With the record in this state, 
the Court, over objection by appellants’ counsel,! per¬ 
mitted witness to testify that the consideration! was 
$41,000.00. 

i 

So far is the sale from being a fair market sale, it 
is difficult to determine upon what possible theory it 
could have been permitted to go to the jury, partic¬ 
ularly when it had such a direct bearing upon appel¬ 
lants’ property because of its location contiguous to it. 

And more difficult it is to understand whv the Court 
refused the following two prayers offered by appel¬ 
lants, directed to the Ford sale, and the two sales here¬ 
inafter referred to: | 

“I. The jury is instructed that if, in their judg¬ 
ment, any sale which may have been offered in evi¬ 
dence in this case shall appear to them to have 
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been made under other than fair market condi¬ 
tions, then they shall not in any way consider such 
sale in arriving at the award. ” 

“II. The jury is instructed that they shall not 
in any why consider, in arriving at their award, 
in this cafee, any sale which was made under other 
than fair market conditions, even though evidence 
of such sales may have been introduced in evi¬ 
dence herein.’’ (R. 65, 66) 

Joseph Fleshman was also called as a witness by the 
Government and testified that he owns 932-4 Pennsyl- 
vania Avenue, Northwest (southeast corner of Tenth 
and Pennsylvania Avenue—opposite appellants’ prop¬ 
erty); that he purchased it from an elderly lady who 
had been liis landlord since 1913 and was a verv good 
friend; that his landlord had told him “that if she 
ever made up her mind to sell the property she would 
give it to witness, nobody else but witness”; that the 
property had not been sold for fifty or sixty years; 
and that witness “thinks he got the property at half 
price, maybe less than half price.” The witness was 
permitted, over objection by appellants’ counsel, to 
state that the property sold for $56,000.00. (R. 56, 57.) 

Joseph B. Bowling was called as a witness for the 
Government and testified that he is Vice-President of 
the B. F. Saul Company and that he and Mr. B. F. Saul 
undertook to advise the owner of the lot improved by 
924 Pennsylvania Avenue and 929 C Street, N. W., 
with respect to its sale. Mr. Bowling testified, under 
direct examination, as follows (R. 57-58): 

“that there were things verv unusual about the 
sale; that Mr. Menke came to the Saul Company 
to advise him at what price to sell the property; 
that he was told the price, and did not want to 
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get that price; that lie thought it was too much; 
that witness, and his associates, find that this is 
very unusual in selling real estate, it generally 
being the other way around; that the owner of the 
property came to Air. Saul and asked his advice; 
that he had been offered $25,000 for the property; 
that witness and Mr. Saul told the owner that tlijey 
would like to look at the property and see what it 
could sell for; that then the Saul Company ad¬ 
vised the owner what he could get for it, and the 
owner would not let them sell it for that; apd 
that the then owner of the property insisted pn 
selling it for less than the Saul Company copld 
get for it, in their opinion.” 

j 

Air. Bowling further stated that, in spite of the fhct 
that the B. F. Saul Company was to get a commission, 
the witness and Air. Saul advised against the sale, tejll- 
ing the owner that the Saul Company could sell the 
property for more money. To this the owner re¬ 
sponded by stating that he did not want to be too haj*d 
on the purchaser, who had been a tenant of the prop¬ 
erty. The purchaser did not make any offers for the 
property, the witness merely telling him what tIjie 
owner would take for it, which offer was accepted. 
Air. Bowling further stated that, in his opinion, $30,- 
000.00 was not the fair market value of the property 
at the time of the sale. 

Over objection by appellants’ counsel, the Could 
permitted Air. Bowling to state that the sale price w^s 
$30,000.00. ^ | 

It is submitted that these sales were improperly re¬ 
ceived into evidence; and, because of the location of 
the properties their admission constitutes reversible 
error. And particularly so in view of the court ’s re¬ 
fusal to grant appellants’ prayers I and II. (U. S. 
vs. River Rouge Co., 269 U. S., 411.) 
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VI. 


The Court erred in refusing to permit appellants to 
introduce evidence as to fair rental value of Par¬ 
cel I in rebuttal. 


The fifteenth assignment of error deals with the re¬ 
fusal of the Court to permit appellants’ witness Grady 
to testify as to the fair market rental of Parcel 1. 
In no part of owners’ case in chief was the question of 
rentals dealt with in either the direct or cross-examina¬ 


tion. Mr. Middleton, a Government expert witness, 
first testified with respect to his understanding of the 
rental (R. 49), and thereafter the lessee, James A. 
Messer, was called and gave oral testimony as to some 
of the terms of a written lease (R. 59, 60). 

On rebuttal, John Loughran, one of the appellants, 
testified with respect to the rent, identifying the writ¬ 
ten lease which was offered and received in evidence. 
(R, 60 to 62.) 

Appellants then called J. Dallas Grady and offered 
to prove by him the fair market rental of the prop¬ 
erty. (R. 62, 63.) The Court refused to receive his 
testimony upon the ground that it was not rebuttal, 
whereupon a tender of proof was made, rejected, and 
exception allowed. (R. 62, 63.) 

It is submitted that inasmuch as rent actuallv re- 

* 

ceived is of necessity neither a guide to the fair market 
value of the property nor a determination of the fair 
rental value, it was not encumbent upon appellants to 
introduce evidence thereof in their case in chief. Cer¬ 
tainly, then, when the Government brought the issue 
of rentals into the case, appellants had a right to rebut 
the inference that the oral evidence given by Govern- 
ment’s two witnesses established the fair market 
rental. 
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CONCLUSION. 

The range of testimony as to the fair market value 
of Parcel I (R. 65) when compared with the award 
(R. 30) shows that the valuations of appellants’ fit¬ 
nesses were wholly rejected by the jury. 

It is submitted that there are three distinct reasons 

i 

for this. First, the limiting by the Court of evidence 
of sales to those made south of the Avenue, in an area 
long beclouded by the Government; second, the admis¬ 
sion into evidence of the Ford, Fleshman and Bowlijng 
sales, all of which fall so short of being fair market 
sales; and, third, the refusal of the Court to permit 
rebuttal as to the fair rental value of the property. ! 

For these reasons, and others appearing in the rec¬ 
ord, the case should be reversed and a new trial 
ordered. 


Respectfully submitted, 


William E. Leahy, 

James C. Wilkes, 

Attorneys for Appellants . 
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In the Court of Appeals of the District of 

Columbia 


No. 5585 

John Loughran, Joseph Loughran, and Charles 

Loughran, appellants 

'• ! 
United States of America, appellee 


BRIEF FOR THE UNITED STATES 


STATEMENT OF THE CASE 

This is a condemnation case involving all of the 
privately owned land in Square 349. Appellants f 
property is a parcel of land known as Lot A iii 
said square, improved by premises 1000 PennsyL 
vania Avenue, NW. This case was brought undei} 
the Act of May 25, 1926, c. 380 (44 Stat. 630) asj 
amended by the Act of January 13, 1928, c. 9 (45 
Stat. 51) (R. pp. 2, 3), providing for the acquisi¬ 
tion of land for the public-building program. A 
petition in the usual form was filed, returnable 
September 3, 1930 (R. pp. 20-24). After the jury 
had viewed the property, the trial began on De¬ 
cember 1,1930. Testimony was taken touching the 

(i) 
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value of eight parcels of land in said square both 
on behalf of the owners of said land and on behalf 
of the United States. The jury returned its 
verdict on February 10, 1931, awarding compensa¬ 
tion to the owners of said eight parcels. (R. pp. 
30-33. Appellants filed a motion to set aside the 
verdict and for a new trial with respect to their 
property, Parcel I. (R. p. 33.) On March 9,1931, 
the Court confirmed the awards of the jury as to 
Parcels II to VIII, inclusive, and entered a judg¬ 
ment against the United States and in favor of 
the owners of said parcels for the sums awarded 
by said jury in its verdict, said judgment provid¬ 
ing for the vesting of title in the United States 
upon payment of the amounts awarded in said 
verdict. (R. pp. 35, 36.) From this judgment no 
appeal is taken. On April 22, 1931, the Court 
overruled appellants’ motion to set aside and va¬ 
cate the verdict, confirmed the award in the 
amount of $116,408.40 (the amount awarded by 
the jury as just compensation for said Parcel I), 
and entered judgment against the United States 
and in favor of appellants for said sum, title to 
vest in the United States upon payment of said 
sum to the owners of said parcel. (R. p. 30.) It is 
from this judgment that appellants’ appeal is 
taken. 

Of appellants’ twenty assignments of error six¬ 
teen relate to rulings on the admission of evidence,* 
two to the granting and refusal of instructions by 
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the trial justice, one to the denial of the motion 
to set aside and vacate the verdict and one to the 
inadequacy of the award. 

ABGTJMENT 

FIRST POINT ! 

The Court rightly exercised its discretion in excluding 
evidence of sales on the north side and north of Penn¬ 
sylvania Avenue. No such similarity exists between 
property on the north side and north of Pennsylvania 
Avenue and property on the south side and south of 
Pennsylvania Avenue as to warrant the admission of 
sales in one area as evidence of value in the other 

I 

At the close of appellants’ case in chief (tjie 
Court having already ruled, R. p. 65, that he 
would not permit proof of any sales on the north 
side or north of Pennsylvania Avenue for the 
reasons given at R. pp. 46, 52, 53), counsel fqr 
appellants offered to prove the sales of three pro 
erties north of Pennsylvania Avenue on Twelf 
Street, four sales of property on the north side qf 
Pennsylvania Avenue between Twelfth and Thir¬ 
teenth Streets, the sale of the property known as 
the Sterling Hotel at the corner of Thirteenth 
and E Streets and the sale of the northeast corner 
of Thirteenth Street and Pennsylvania Avenuq. 
The offer was made by the adoption by appellants’ 
counsel of a tender theretofore made in the case by 
other counsel. (R. p. 64.) The Court rejected the 
offer. (R. p. 65.) 
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I 

It may be stated in passing that no date was 
stated in the offer of any sale but one; that is, the 
sale in 1923 of 423 Twelfth Street near the corner 
of D. For want of this essential element the un¬ 
dated sales were inadmissible and the offer bad. 
For, with the exception of the Twelfth Street sale, 
there is nothing in the record to show that the 
other sales were not subsequent to the public build¬ 
ing program act of May 25, 1926, and therefore in¬ 
admissible for that reason. Kerr v. South Park 
Commissioners (117 U. S. 379, 386). The Court 
would have been warranted in assuming that all of 
the undated sales took place subsequent to the ac¬ 
quisition by the Government of the property on the 
south side of the Avenue between Twelfth and 
Thirteenth Streets and were thus presumptively in¬ 
fluenced by the public improvement. Indeed, the 
fact is, although it does not appear of record, that 
practically all of the offered sales did occur sub¬ 
sequent to i the Government’s acquisition of the 
block across the street. Properly, on the record, 
there is really but one sale to consider, namely, a 
sale on Twelfth Street north of the Raleigh Hotel 
practically three blocks away from the property in 
issue. 

II 

Apart from that, however, the Court was right 
in holding that there was no sufficient similarity 
between property on the north side and north of 


Pennsylvania Avenue and property on the south 
side and south of Pennsylvania Avenue to warrant 
the admission of sales in the former area as 
evidence of values in the latter. 

Contrary to the rule in many states, evidenc^ of 
sales is received in condemnation cases in this 
jurisdiction on the issue of value. Shoemaker v. 
United States, 147 U. S. 282, 304. Kerr v. Soiith 
Park Commissioners, 117 U. S. 379, 384, 386. |To 
be admissible, however, sales must be either of |he 
same property or of other property so similarly 
situated as to throw a direct light upon the value 
of the property in issue. 

In an abstract sense, sales of property in a differ¬ 
ent section of the citv might conceivablv assist an 
expert in forming an opinion. This is because liis 
extensive general knowledge of values and his in¬ 
timate special acquaintance with the localities to 
be compared might enable him to make such allow¬ 
ances and deductions as would be necessary to 
bring the divergent values to the same common 
denominator. Sales of property on or near F 
Street might possibly assist an expert to form an 
opinion as to the values south of Pennsylvania 
Avenue. For such an expert might be able to 
apply the coefficient necessary to make the former 
comparable with the latter. For, in themselves, 
they are not comparable. But that would not be 
true of a lay jury. They do not possess the 
knowledge and experience necessary to enable 
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them to scale down F Street prices to the level of 
prices below the Avenue. An effort at such a com¬ 
parison would ramify into endless collateral in¬ 
quiry. The jury would not only have to ascertain 
the values of the other and different property, but 
they would have to find also the ratio of values in 
that area to values in the area in issue. Hence, 

onlv such sales can be admitted as will reflect in a 
* 

direct and positive way the values which it is the 
duty of the jury to ascertain. 

Ill 

Clearly, then, the Court was right in refusing to 
-admit in this case affirmative evidence of sales of 
property lying on the north side of Pennsylvania 
Avenue and above it. Property in that area is sub¬ 
ject to an entirely different set of influences from 

i 

those affecting property on the south side of Penn¬ 
sylvania Avenue and below it. No Washingtonian 
needs to be told that there is and has always been a 
marked line of cleavage between property north 
and property south of Pennsylvania Avenue. It is 
on the north side of the Avenue that the shops, the 
hotels, and theaters have existed. Witness in early 
days Brown’s Hotel, the residence of many leading 
statesmen; the old National Hotel; the Metro¬ 
politan; the Kirkwood House at the corner of 
Twelfth and Pennsylvania Avenue, where Vice 
President Johnson was living when he took the oath 
as President; the Raleigh Hotel, later built and still 
existing on the same site; the Willard Hotel. Re- 


call the numerous shops and stores, such as James 
Y. Davis Sons, hatters, under the Metropolitan 
Hotel, and later at the northwest corner of Twelfth 
and the Avenue; Stinemetz, noted hatter and fur¬ 
rier; Webb & Beveridge, predecessors of Dulin & 

i 

Martin; Semken, the jeweler; McKnew; Metzerott, 
the music store; the original Woodward & Lothrop 
store; the original Palais Royal, not to mention 
Saks and Kanns on Market Place; and Parker & 
Bridget, later removed from the corner of Ninth; 
and Galt’s famous shop between Eleventh and 
Twelfth. Nothing like this exists or has ever ex¬ 
isted on the south side of Pennsylvania AvenUe. 
From Civil War days until comparatively recent 
times a large part of the area south of Pennsyl¬ 
vania Avenue and west of Tenth Street was given 
up to the red-light district, called “Hooker’s 
Division,” with its fringe of barrooms and restau¬ 
rants and fourth-class hotels, so called. Practically 
the only businesses located in that area were such 
as would not suffer by the contact—lumber yards, 
machine shops, and the like. While conditions 
have improved, the area still carries the stamp of its 
history. It is wholly unlike the north side of the 
Avenue and the area lying between it and F Street, 
The basic land values are essentially different. 
Sales in either area could not possibly reflect values 
in the other. The evidence offered by appellants 
would have had the effect only of leading the jury 
into a maze of collateral inquiries and a futile effort 

140365—32-2 
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to find some sliding scale by which to compare 
things essentially incomparable. 

The Court was right in using its undoubted dis¬ 
cretion to confine evidence of sales to the squares 
in issue and adjoining squares of essentially simi¬ 
lar character. 

The Court below is conversant with the subject 
matter and nothing short of an abuse of its dis¬ 
cretion would justify a reversal. For there are 
no fixed rules which an Appellate Court can apply. 

In regard to the degree of similarity 
which must exist and the nearness in re¬ 
spect of time and place, no general rules are 
laid down, and as the trial judge is usually 
conversant with such matters, they must be 
left largely to his discretion. Patterson v. 
Mayor, etc., of Baltimore (127 Md. 233, 
241). 

These are matters on which no general 
rules 1 can be laid down, and when and when 
not such evidence is admissible must rest 
largely in the discretion of the trial court, 
to be reviewed only for manifest abuse. In 
re Northlake Avenue (96 Wash. 344, 348). 

SECOND POINT 

The sale of the property adjoining and surrounding the 
property in issue and the sales of similar property in 
the adjoining squares on the south side of the Avenue 
were properly admitted 

In their brief appellants’ counsel seek to combine 
with the assignment directed against the rejection 
of sales on the north side of Pennsylvania Avenue 


assignments 6, 7, and 8, based on exceptions taken 
on altogether different grounds, to the admission 
of immediately adjoining and neighboring spies. 
On the question of similarity there was and could 
be no objection to these sales. In each instance 
the point made by appellants against these s^les 
was not their dissimilarity but that the conditions 
of the particular transaction were not such as to 
show a fair market sale. (R. p. 55, p. 56, p. 57^ p. 
58, and p. 59.) On these assignments the only 
question for this Court, therefore, is whether the 
sales were fair. 

Having made no objection to the adjoining qnd 
neighboring sales in respect of similarity, appel¬ 
lants are hardly justified in suggesting improper 
discrimination in rejecting sales above the Avepue 
while admitting sales below the Avenue. The le^al 
question presented to the Court below in the qne 
instance was totally different and distinct from the 
legal question presented in the other. The t\vo 
questions arose in different ways at different 
stages of the trial and had no relation one to the 
other. The Court rejected the sales north of the 
Avenue because of their manifest lack of simi¬ 
larity. No objection being made to the sales 
south of the Avenue except the supposed absence 
in the details of each transaction of fair market 
conditions, the Court overruled each of the objec¬ 
tions upon its own particular facts. And in so 
doing we submit that the record shows that the 
Court was right. 
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1. The Government called Richard A. Ford, the 
purchaser, to prove the sale of Lots B and 807 in 
Square 349. Before stating the purchase price, 
Mr. Ford was interrogated on cross-examination, 
as well as on direct, with regard to the conditions 
of the sale. (R. pp. 54, 55.) Three points were 
urged by appellants against the fairness of the sale. 
One was that the property was then in a bad state 
of repair; the second was that it was subject to two 
mortgages and that the revenue was not sufficient to 
pay all the fixed charges; the third, that a small 
portion of the lot “just a few feet of it” (R. p. 55) 
was subject to a defect in title, although the seller 
had had adverse possession for the necessary 
period. Before the sale was admitted, however, it 
appeared that the property, which sold for $41,000, 
was repaired at an expense of between four and 
five thousand dollars and then rented to the Sani¬ 
tary Grocery, and that the title defect which ap¬ 
pellants’ brief describes broadly “as a defect of 
title to a part of the property,” had relation only 
to a technical defect of record title to “just a few 
feet,” and that the purchaser, in accepting the 
title, retained $400 out of the $41,000 purchase 
money to cover the expense of curing this defect 
ahd that the whole expense of the suit brought by 
him for that purpose was defrayed out of that 
sum. While Mr. Ford gave it as his opinion that 
the property was a bargain and that he would not 
have bought it otherwise, none of the facts shown, 
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it is submitted, warrants the exclusion of a relevant 
sale of an immediately contiguous property. 

The value of such evidence was for j the 
jury, and appellant had the right, by crbss- 
examination, to elicit all the unfavorable 
facts connected with such sales and thus 
minimize as much as he could the weight of 
such evidence. (City of Chicago v. Mutlin, 
285 Ill. 296, 301.) j 

To be competent, a sale need not present only 
circumstances favorable to the seller. Wherej as 
here, the evidence brought out on cross-examina¬ 
tion prior to the admission of the sale gave the 
jury a fair objective measure of the extent of the 
unfavorable circumstances which the jury could 
also take into account in appraising the weight of 
the evidence of the consideration paid, there is no 
ground for excluding the sale and depriving [the 
jury of information which would aid them in 
valuing the property and furnish them with ^:he 
means of testing the value and weight to be given 
the testimony of expert opinion witnesses. With 
all the facts, favorable and unfavorable, before 
them the jury were competent to make due allow¬ 
ance for the variations found in ordinary transac¬ 
tions and apply this sale of the nearest property, 
not as a hard and fast criterion of value but as 
objective evidence serving to test the opinion evi¬ 
dence of opposing experts. 

2. Mr. Fleischmann, whose property was also 
being taken in another condemnation suit, wras 
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called to prove the sale of the property on the south¬ 
east corner of Tenth and Pennsylvania Avenue di¬ 
rectly opposite appellants’ property. Fleisch- 
mann, under cross-examination of appellants’ 
counsel, testified that at the time of the sale the 
property was in good condition, the same condition 
as it is to-day; that at the time of the sale the seller, 
Miss Hubby, was between 50 and 60 years old and 
was a good friend of the witness; that she said if 
she ever made up her mind to sell the property she 
would give it to witness, nobody else but witness; 
and that he had been a tenant there since about 
1913; and that witness “ thinks he got the property 

I 

at half price, maybe less than half price.” On re¬ 
direct, prior to the admission of the sale, Fleisch- 
mann stated that Miss Hubby was a perfectly in¬ 
telligent, sane woman at the time of the sale. Ap¬ 
pellants ’ counsel objected to the offer of the con¬ 
tract of sale on the ground that it did not present 
the elements of a fair market sale. The Court over¬ 
ruled the objection, saying: “Understand I am not 
ruling that it is a fair market sale. All my ruling 
is is that it is such a sale as a jury of laymen may 
be entitled to receive and weigh and give it any 
weight or no weight.” (R. p. 57.) 

The sale contract shows that the price of the 
property was $56,000, $20,000 cash, balance of 
$36,000 payable in nine yearly payments with 
interest at six per cent payable semiannually. 
(R. p. 57.) 
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3. The objection to the third sale, 924 Pennsyl¬ 
vania Avenue, was that the owner deemed it ad¬ 
visable to sell the property to his tenant for a pr^ce 
less than some real-estate broker thought he might 


be able to get for it. If this is sufficient to exclude 


a sale, that whole class of evidence will have to be 
abandoned. The statement in appellants’ brief, 
moreover, does not accurately state the wffiole Pf 
the witness’ testimony. It fails to bring out tl^at 
the witness, a real-estate agent, went down to look 


at the property at the instance of the owner add 
asked the tenant if he would be interested in buyipg 


it, and he said yes; that witness asked him what 
price, and he said $25,000; that witness then sa}d y . 
“Yes, I expect you would”; that he then discussed 
the price with the owner and the owner said lie 
would not sell it for more than $30,000. Appel¬ 
lants would leave the impression that the owner in¬ 
sisted on selling the property for $30,000 when he 

i 

could have gotten more. The fact is that the 
tenant had only offered $25,000. (R. p. 58.) The 

fairness of a sale is not dependent upon what an 
interested broker may afterwards relate as to tte 
subjective attitude of the seller or upon the witness’ 
opinion as to what he might have gotten for the 
property. To exclude it from the category of ^n 
objective market transaction, it is necessary to 
establish some actual fact indicating that one or the 
other of the parties acted under some kind of com¬ 
pulsion or stood in a position of economic in- 
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feriority such as would place him at a disadvantage 
in the transaction. No objective fact is shown in¬ 
dicating that Mr. Mencke, the seller, was under any 
constraint to part with his property for less than 
its true value. The sales contract presents all the 
elements of an ordinary transaction, the purchase 
price, $30,000, being paid $5,000 at date of con¬ 
veyance, of which the $1,000 deposit was a part, 
purchaser to give a deed of trust for $25,000, with 
interest at 6 per cent payable semiannually; $5,000 
payable on or before six months; $5,000 on or be¬ 
fore two years, and $15,000 payable in three years, 

i 

commissioil to B. F. Saul Company of 3 per cent 
for closing sale. (R. p. 59.) 

THIRD POINT 

The questions put to Grady, Herbert, and Bones about 
comparative values were rightly excluded 

The substance of the point here made by appel¬ 
lants is disposed of by the discussion of the first 
assignment of error. If the questions put to 
Grady, Herbert, and Bones were designed to get 
in indirectlv sales on the north side of Pennsvl- 
vania Avenue alreadv excluded, it was the Court’s 
duty to Stop them. What really happened is 
shown by the bill of exceptions. Each of these 
three witnesses was asked whether he had inves¬ 
tigated or was familiar with the sale of Lot 800, 
Square 291, the northwest corner of Twelfth 
Street and Pennsylvania Avenue, and each stated 
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either that he had investigated such sale or that 
he was familiar with it. Each was then askqd 
how, in his judgment, said lot compared as to 
value with appellants’ property. Witnesses Bones 
and Herbert were asked in addition how property 
along the north side of Pennsylvania Avenue from 
Ninth Street to Fourteenth Street compared in 
value with property along the south side from 
Ninth Street to Fourteenth Street. (R. pp. ^3, 
44, 45.) I 

Note that the evidence called for by these ques¬ 
tions was for the jury. The Court had already 
ruled at a prior stage of the case that the area pn 
the north side of Pennsylvania Avenue was not 
sufficiently similar to the property in suit to per¬ 
mit sales of the former to be given in evidence. 
Such being the ruling of the Court, what was the 
occasion for asking the opinions of real-estate 
agents even if opinions on such general questions 
were admissible? The Court, knowing the fWts 
concerning the two areas, did not stand in neqd 
of other peoples’ opinions nor could the jury fal¬ 
low their opinion against the ruling of the Cou^t. 
Any such opinion, moreover, would have been an 
academic abstraction for no sales on the north side 
or north of Pennsylvania Avenue having been a 
mitted, there was nothing to which the pro¬ 
posed comparison could apply. Among these wit¬ 
nesses Mr. Bones was the only one asked to state 
the sales price of any property on the north side 
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of Pennsylvania Avenue. (R. p. 44.) But Bones 
had not made the sale or been connected with the 
transaction, i There was, consequently, no founda¬ 
tion for this question, and the exception and as¬ 
signment based on it necessarily fails. As stated 
above, the question of the admissibility of sales on 
the north side or north of Pennsylvania Avenue 
was disposed of by the Court’s ruling dealt with 
under the first point. The embroidery must go 
with the garment. 

FOURTH POINT 

Error can not be predicated of the Court’s observations in 
disposing of appellants’ argument in support of the offer 
of sales on the north side or north of Pennsylvania 
Avenue 

Appellants try to make prejudicial error out of 
the Court’s observations in reply to their argu¬ 
ments. All the Court was doing was to indicate 
some of the reasons for ruling against the appel¬ 
lants. (R. p. 47.) As the court had distinctly ruled 
that no sale on the north side or north of Pennsyl¬ 
vania Avenue would be admitted because of the 
dissimilarities between the two areas, what he said 
to counsel in giving his reason for that ruling 
-could amount to no more than the ruling itself. 
As all evidence of values north of Pennsylvania 
Avenue had been excluded, the Court’s remarks 
'Could not be construed as disparaging the value of 
appellants’ property in comparison with any other 
value in evidence. 
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The Court, moreover, distinctly told the jury that 
the real issue was the value of appellants’ property 
and was wholly a matter for the jury and that the 
Court “did not intend to be regarded as venturing 

i 

any expression as to its value.” (R. p. 48.) And 
again at the close of the discussion the Court stated 

i 

that the jury were the sole judges of the facts and 
that any remarks that the Court made were not to 
be taken to influence them in any respect. 
(R. p. 48.) 

In the face of these plain instructions, how is it 
possible to claim prejudicial effect on the jury frbm 
the Court ’s explanation to counsel of the numerdus 
collateral and remote issues that would be raised j oy 
allowing evidence of sales on the north side of 
Pennsylvania Avenue? (R. p. 46.) 

Surely appellants’ counsel will not try to pervert 
the Court’s succinct expression “south of Pennsyl¬ 
vania Avenue” as contrasted with “north of 
Pennsylvania Avenue” into an attempt to tell the 
jury that the property which they had themselves 
seen was not on, but south of, Pennsylvania 
Avenue. 


IS 


FIFTH POINT 

The motion to strike out the testimony of the witness 
Middleton because he had knowledge of the sales north 
of Pennsylvania Avenue was rightly denied. The opin¬ 
ion of a competent expert does not become inadmissible 
simply because he has knowledge of facts which could 
not be given in evidence. Nor could appellants use this 
knowledge as an indirect means of getting before the 
jury matter not in itself admissible 

The fourth section of appellants’ brief is a con¬ 
fused and quite misleading statement of what 
hajjpened with respect to the witness Middleton. 
The actual fact as shown by the bill of exceptions 
demonstrates that there is no ground whatever for 
this assignment of error. The bill discloses that on 
the cross-examination of the Government witness 
Middleton by counsel for other owners, the witness 
stated that he had sold property on Eleventh Street 
between D and E Streets and that he also knew of 
three sales at the corner of Tenth and E Streets. 
The cross-examining counsel seized on this state¬ 
ment in order to get in evidence the prices paid for 
these properties (R. p. 51) which had already 
been excluded when specifically offered. Counsel 
for the United States objected on the ground that 
the Court had theretofore consistently excluded 
sales prices of property on the north side and north 
of Pennsylvania Avenue. The Court sustained the 
objection on that ground and an exception was 
noted. (R. pp. 51, 52, 53.) Appellants’ counsel 
adopted this exception and afterwards moved to- 
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strike out all of the witness’ testimony as to valjie 
on the ground that he had given “consideration” jto 

i 

certain sales north of Pennsylvania Avenue as |to 
which counsel were not permitted to cross-examine. 
The Court denied the motion. The denial is t}ie 
subject of appellants’ fifth assignment of error.j 

Appellants would try to make it appear that th^y 
w^ere denied the right of probing the basis of the 
witness ’ opinion. This is simply not true. The wit¬ 
ness had never stated that he had considered the 
sales north of the Avenue in forming his opinion 
of the value of appellants’ property, much less th^t 
his opinion was founded on that basis. As for the 
adopted exception to the exclusion of the inquiry 
concerning the sales prices, it seems plain that, evi¬ 
dence of sales in that area having been already ex¬ 
cluded, it was improper to try to get them in by in¬ 
direction merely because the witness on crosp- 
examination had stated that he knew of such sales. 

The motion to strike out the testimony is equally 
unfounded. For the opinion of a competent expert 
does not become inadmissible simply because it ap¬ 
pears that he is acquainted with facts which couid 
not be specifically and affirmatively proved. Every 
real-estate witness must of necessity know many 
things that can not be proved in evidence. It is well 
known, for example, that real-estate operators are 
accustomed to acquaint themselves with the assess¬ 
ments of real property, which are not admitted ip 
evidence in this jurisdiction. In re United States 


! 
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Commission, 54 App. D. C. 129, 133. But the fact 
that such a witness knew of the assessment would 
not make his opinion inadmissible. Not knowledge, 
but lack of knowledge, disqualifies an expert. Only 
in the case where the witness admits that his testi¬ 
mony is based upon improper or unlawful elements 
of damage which the jury could not consider does 
his opinion become inadmissible. 

SIXTH POINT 

The opinion of the witness Grady as to the fair rental 
value of the property, if admissible at all, was part of 
Grady’s testimony in plaintiffs’ case in chief and not 
rebuttal. The Court was therefore right in excluding it 

The issue in this case was the fair market value 
of appellants’ property. In their case in chief 
appellants had the opportunity, and were under 
the duty, to develop their whole case on that issue 
and to prove whatever in their judgment tended 

to establish the value claimed bv them. All the 

«/ 

Government’s evidence was put in in response to 
the case thus made by the appellants. To nega¬ 
tive the valuation testified to by appellants’ wit¬ 
nesses and to sustain the lower valuation of the 
Government’s experts, the Government called the 
man who had been tenant of the property under 
successive leases for thirty-five years, who testified 
that the rent, which had not been raised during 
that period, was $500 a month plus taxes and in¬ 
surance, n6w amounting to $7,774.00 per year. On 
cross-examination, in reply to leading questions 
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by appellants’ counsel, the witness testified that he 
could not say whether or not he would pay mbre 
for the building if required so to do and that he 
thought that the rent was very reasonable. On 
redirect he stated that he considered the rent a 
fair rent. (R. pp. 59, 60.) 

In their rebuttal appellants recalled the witness 
Grady, who had already testified as to his valua¬ 
tion of the property, giving his reasons therefor 
in detail. He was asked by appellants’ counsel 
whether he had heard the testimony as to the rqnt 
actually received for the property and replied thjat 
he had. He was then asked, “In your judgment, 
is that a fair and adequate rent?” On objection, 
the Court held that this was not proper rebuttal. 
(R. p. 62.) Appellants then made the tender of 
proof found on R. p. 63. 

Plainly this was not rebuttal even if the ques¬ 
tion had been a proper one. In their case in chibf 
appellants had had the benefit of the opinion qf 
the witness Grady as to the value of the property. 

i 

Everything which in their judgment tended to 
show that that opinion was correct and the valife 
of the property was such as claimed formed a 
proper part of Grady’s testimony and should have 

• I 

been offered at that time. It is not proper for ^n 
owner to split a valuation case so as to put in some 
of the favorable circumstances in chief and the 
remainder in rebuttal. Everything that tended 
to show that Grady was right was then in order 
and should have been offered. 
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In its reply to appellants’ case in chief the 
Government offered nobody’s opinion as to the fair 
rental value of the property. What was proved was 
the actual rent. (R. pp. 59, 60.) As the Court be¬ 
low observed: “If the Government’s proof of 
actual rent received was untrue, vou could contra- 

7 •/ 

diet it and say what the real rent was; but to reopen 
the case to put in expert testimony as to the rental 
value is not rebuttal and, if done, would in turn give 
the Government the right to call expert witnesses.” 
(R. p. 63.) It may be observed in passing, more¬ 
over, that rents, like sales, are received as definite 
concrete facts tending to throw light upon the value 
of the property. A witness’s opinion on value can 
no more be sustained by showing as a separate piece 
of evidence his opinion as to what he thinks it 
would rent for anv more than bv showing what he 
thinks it would sell for. His opinion on both de¬ 
tails is simply a part of his opinion as to the value 
of the property. It is not competent to show one 
in chief and the other in rebuttal. As to the actual 
rent, opinion does not rebut the proven fact. 

Appellants’ tender was bad for other reasons. 
It was not an offer to prove even Grady’s opinion 
as to the rental value of the property as such but 
his opinion as to what the several parts of the 
building might rent for in detail, deducting from 
the aggregate what the witness thought would be 
a proper allowance for taxes and maintenance. 
The proposed testimony as stated in the offer 
would have been bad also for another reason. For 


the witness predicated his opinion upon a com¬ 
parison with a single instance, the Gichner Build¬ 
ing 1218-1220 D Street. Both the question ask¬ 
ing for Grady’s opinion and the offer to prove 
his opinion in the form of an offer are covered 
by the Court’s ruling. 

SEVENTH POINT 

Appellants’ prayers I and II, which are mere variants, qne 
of the other, were both fully covered by the Govern¬ 
ment’s Instruction VII. That instruction was rightly 
given 

On this subject appellants blow hot and cold.. 
On page 8 of their brief they say that Instruction 
VII states the law of this jurisdiction, yet th^y 
assign the granting of it as error. (R. p. 39; Sr. 
p. 5.) Neither the exception nor the assignment 
of error specifies, moreover, wherein the instrijc- 
tion is erroneous. The exception and the assign¬ 
ment therefore fail. ( Chapman v. Capital Tr. Co.,. 
37 App. D. C. 479, 493.) 

Plainly the whole question of sales was fu^ly 
covered by Instruction VII, which has been giv^n 
in at least a score of cases. It is a correct statement 
of the law: Shoemaker v. United States, 147 U. £>. 
282, 302, 304; Kerr v. South Park Commissioners r 
117 U. S. 379, 384, 386; 2 Nichols Em. Pom., s^c. 
455, p. 1196; 2 Lewis Em. Pom., sec. 662, p. 1138. 
The Court told the jury that “ recent bona fide salfes 
under fair market conditions or recent bona fide 
contracts of sale under like conditions” of properfor 
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within the limits of the area to be condemned or in 
the vicinitv thereof or so situated as to have a bear- 
ing upon the market value of the land to be con¬ 
demned “may be considered in so far as such sales 
or sales contracts, looking at the circumstances of 
each instance, may reasonably be regarded as evi¬ 
dencing or throwing light upon the fair market 
value of the land to be condemned.” (R. p. 68.) 
This instruction, having been given, what was the 
occasion for telling the jury over again that “if in 
their judgment, any sale which may have been of¬ 
fered in evidence in this case shall appear to them 
to have been made under other than fair market 
conditions, then they shall not in any way consider 
such sale in arriving at the award”? (R. pp. 65, 
66.) Appellants’ second prayer was simply an¬ 
other attempt to ring the changes on the words 

“fair market conditions” already covered bv In- 

•/ * 

struction VII. What additional help would it have 
been to the jury to repeat that “they shall not in 
any way consider in arriving at their award in this 
case any sale which was made under other than fair 
market conditions, even though evidence of such 
sales may have been introduced in evidence 
herein”? Where the charge of the Court as given 
correctly states the law on a particular point it 
is not error to refuse additional instructions relat¬ 
ing thereto. (Chapman v. Capital Tr. Co., 37 App. 
D. C. 479, 488.) 
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United States v. River Rouge Imp. Co., et at., 
269 U. S. 411, has no relevancy. There the Court ’s 
whole charge was “ permeated by the fundamental 
error” that the riparian owner had no substantial 
property right but merely a contingent privilege, 
thus laying down an improper and unlawful meas¬ 
ure of compensation (p. 420-21). 

The record contains a number of assignments of 
error concerning which nothing is said in appel- 

i 

lants’ brief. It is assumed that they are aban¬ 
doned. Some of them, indeed, relate to matters 
plainly not available on appeal. 

It is respectfully submitted that the judgment 
appealed from should be affirmed. 

Seth W. Richardson, 

7 \ 

Assistant Attorney General. 

Henry H. Glassde, ! 

Special Assistant to the Attorney General. 

Alex. H. Bell, Jr., j 

Arthur G. Lambert, j 

Special Assistants to the 
United States Attorney. 
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